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Wests 


Florida Workers’ 
Compensation Law 


The essential tool for successful manage- 
ment of workers’ compensation cases 


Recent developments in the 
Florida Workers’ Compensa- 
tion Act have led to a 
challenging and complicated 
field of practice. Fortunately, 
practical and comprehensive 
advice for managing all man- 
ner of cases in this area is 
now available through Florida 
Workers’ Compensation Law. 


In three volumes, author Ella 
Jane P. Davis answers your 
questions on such con- 
troversial topics as the “wage 
loss” approach. You'll learn 
tactics for successful manage- 
ment of cases arising before 
and after “wage loss.” 


In addition, you get valuable 
information on adapting your 


practice to the many per- 
ipheral types of litigation 
opened up by the 1979-1980 
amendments to the act. 


You'll have comprehensive 
answers to practice and pro- 
cedure questions at the ad- 
ministrative, quasi-judicial and 
judicial levels (including ap- 
peais). And new and revised 
administrative procedure act 
remedies for employees, em- 
ployers, private insurance car- 
riers and the medical pro- 
fession are given thorough at- 
tention, as well. 


Benefit from practical advice 
for all your workers’ com- 

pensation cases with Florida 
Workers’ Compensation Law. 


Ask your West sales representative for more 
information on this new unit in the Florida 
Practice Series, or write to West. 


Warren F. Sateman 


P.O. Box 55-73 
Miami, FL 
Phone: 305/945-7521 


Michael D. Goodson 
Box 52 


Montgomery, AL 36101 
Phone: 205/834-7872 


Kenneth 3° Green, Jr. 


P.O. Box 5 


Fort FL 33310 
Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/ 


737-8600 


Michael sh Moschel 
P.O. Box 7 

Boca 33432 
Phone: 305/945-0600 


Bradiey H. Thurston 
P.O. Box 1086 . 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 
Sarasota, 813/955-0238 


Stephen D. Walsh 
P.O. Box 421 
Tallahassee, FL 32302 


Phone: 904/224-6181 
Jacksonville: 904/396-0783 


Thomas D. Yarbrough 
304 Raintree Court 

Winter Park, FL 32789 

Phone: 305/629-1077 


WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd. 
P.O. Bex 3526 « St. Paul, MN 55165 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY CORPORATE OUTFIT 
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A Excelsior-Legal Southeast, Inc. 


& PO. Box 889, Norcross, GA 30091 (404) 449-5091 
= ‘To place your next rush order into immediate production 
call toll free 1-800-241-8816. 
Black Beauty is America’s most popular corporate ve punched. * Improved 1%” extra capacity 


outfit. Here are some of the reasons— 
* Everything (including seal) is inside the “all 
in-one” corporate outfit. * Improved corpo- i 
rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. * Interior pocket 
neatly holds documents 
that cannot be 


double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. + 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor- 
porate name, capitalization, state and 
officers’ titles. * 50 sheets, rag content 
paper. Or printed Minutes and By-Laws 
which include up to date IRC §1244 Res- 
olution, Subchapter S Materials, Medical/ 
Dental reimbursement plan, appendix 
of forms, instructions, worksheets, and 20 
blank sheets. Minutes and By-Laws availa- 
ble for CA, CT, DE, FL, IL, MI, Nj, NY, PA, IX 
and Blank State (Model Business Corporation Act). * Our 
exclusive corporate record tickler. * Mylar reinforced 
tab indexes with five positions. * Transfer ledger, 8 pages bound 
separate section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 
50 sheets blank minute paper... 36.00 


No. 80 (Green No. 81) with 


printed minutes and by-laws. $38.50 


Charge to American Express, 
asterCard or Visa 


You may also select Green Beauty 
with the same fine features. 


Shipment within 24 hours\. 


Excelsior-Legal 


New York * Georgia ¢ Illinois * Texas 


No. 70 [J No: 71.....$36.00 
PO. Box 889 Please Ship: [_] No. 80 [J No. 81.....$38.50 State ear 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.} 


Shipment free when you o EL PV Capitalization $ 
enclose check. authorized shares each 


Certificates signed by President and 


Ship via Air—$3.00 extra 


(Secretary-treasurer, unless otherwise specified) 


REQUEST SHIPMENT [] IRC maa set—resol., dir. min., treatise, law, etc., $4.50 extra. () For delivery in GA add sales tax. 
$3. OO EXTRA Charge 5 MC 
1 Numbe Expi Signature 
| H WITHIN THE {] VISA umber xpires 
. 
| ($4.50 ELSEWHERE) Zip Code 


| THE FLORIDA BAR JOURNAL/JANUARY 1982 1 


secon day deliveries to Southern Florida. 
is 
} 
— 
1 
1 
i 
i 
| H 3 


NOW AVAILABLE 
WITH 1981 TAX ACT REVISIONS 


Florida Will and 
Manual 


e Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ¢ Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of Law, 
Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida and 

GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 

New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 
Florida attorneys. 


FEATURES 


¢ Includes new will and trust provisions to 
comply with the Federal Estate Tax changes of 
the Economic Recovery Tax Act of 1981. 
Complete will and trust forms including marital 
and non-marital trust arrangements, irrevocable 
trusts, for insurance and property; revocable 
trust with pour-over will; Clifford-type trust, 
split interest charitable trusts including annuity, 
unitrust and charitable lead trusts. ¢ Checklists 
for fact finding with client and preparation of 
legal documents. * Complete annotations, 
current references to appropriate cases, revenue 
rulings, revenue procedures and treatises. © 
Annual supplements (at modest additional cost), 
and bulletins covering significant changes in 
the law and case decisions. © Numbered 
paragraphs keyed to the basic documents for 
manual use or paragraphs and documents 

can be entered into your word processing 
equipment. ® Loose-leaf for easy reference. ® 
Practical — no need to cross reference 

to another manual. 


Return this to any of the following locations: 


SUN BANK, Estate and Trust Division 

1428 Brickell Avenue PO. Drawer G PO. Box 3631 

Miami, Florida 33130 St. Petersburg, FL33731 Orlando, FL 32802 

(305) 547-4618 (813) 823-4181 (305) 237-4348 

Piease send me the FLORIDA WILL AND TRUST MANUAL at the | 
publication price of $95.00, and enter my subscription to all future 
supplements until further notice. 


Enclose check payable to FLORIDA WILL AND TRUST MANUAL. § 


Firm 


Address 


Name 


Re State, Zip Code 
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Samuel S. Smith 


PRESIDENT 


“Mene Mene Tekel Upharsin” 


For those of you who do not 
recognize these words, they are the 
biblical “handwriting on the wall.” 
Daniel translated them for King 
Belteshazzar as, “Thou art weighed 
in the balances, and art found 
wanting.” 

Much has been said and written 
about the availability of legal 
services for the poor, not only as it 
stands now, but as projected in light 
of the drastic funding cut-back of 
Legal Services Corporation. The 
purpose of this article is not so much 
to convince lawyers to do pro bono 
work, but to consider what I believe 
might be the consequences of not 
providing these services. 

If the efforts of The Florida Bar 
and its voluntary bar associations fail 
to produce adequate volunteer legal 
services for the poor, then two 
alternatives seem possible. The first 
is obvious: that the poor of Florida 
will not have access to the courts. I 
believe, as many others do, that this 
will drastically weaken our legal 
legal system and make legal redress a 
privilege of the rich. The conse- 
quences of such a situation are so 
clear that I will not comment on 
them. 

The other possible alternative 
resulting from this situation may be 
mandatory pro bono. This could be 
implemented by the Florida 
Supreme Court either on its own 


motion, the motion of the Board of 
Governors or the motion of the requi- 
site number of petitioning attorneys. 
I have always personally opposed 
mandatory pro bono, based upon my 
belief that the poor are entitled to 
willing representation, rather than 
have attorneys forced into court to 
represent them. However, my 
objections to mandatory pro bono 
are based upon the hope that 
volunteer lawyers will fill the need, 
perhaps not totally, but at least to a 
significant amount. 

Should the voluntary plans fail, 
and the lawyers of Florida either be 
unwilling or unable to find the appro- 
priate vehicle to deliver legal services 
to the poor, then I would probably be 
in the forefront of those who suggest 
mandatory pro bono. Notwithstand- 
ing my disenchantment with 
conscription of legal services, I find it 
a better alternative than denial of 
legal services to the poor. 

As I reread this article, I fear that 
my message comes across as a threat, 
rather than a warning. It is not my 


intention to threaten anyone, but 
merely to set forth what I believe 
may be the next logical step in the 
present legal services crisis. Once 
mandatory pro bono has_ been 
ordered, it will be too late for The 
Florida Bar, the Board of Governors, 
or the lawyers of Florida to suggest 
that voluntary legal services could 
have filled the need. Now is the time 
to establish the willingness and 
ability of Florida lawyers to shoulder 
this responsibility. 

Our responsibility to provide these 
services is not based on the fact that 
we make our living in the practice of 
law. Rather our responsibility stems 
from the fact that we are guardians of 
the legal system, and committed to 
the concept of equal justice for all. 
Since this article began in a biblical 
mode, let me conclude by suggesting 
that the question first propounded to 
God by Cain, “Am I my brother’s 
keeper?,” is now being posed to the 
legal profession by the poor and 
underprivileged. The answer now, as 


before, is “yes.” o 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 
out-of-state residents. 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the5 days immediately preceding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Or write to us at our National Bar Review 
headquarters asfollows: 
FLORIDA NORD BAR REVIEW COURSE 
29201 Telegraph Rd., Suite 622 
Southfield, Michigan 48034 


ORID °S LARGEST AND MOST SUCCES 
REVIEW COURSE 
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litigation. 


Here's the latest in litigation law, tactics, and techniques for 
Florida, Georgia, and Alabama practitioners. More than a form 
book, more than a procedural treatise, the Southeast Litigation 
Guide is a unique combination that goes beyond the norm to 
give you complete step-by-step guidance through every aspect 
of litigation practice. This comprehensive, practice-oriented 
work describes substantive law, analyzes the procedural steps, 
‘guides you through them and provides the essential forms with 
complete commentary that applies to specific situations 

Coverage includes: @ CIVIL TRIAL PROCEDURES—The 
overall trial process from initial pleadings to appeal, with forms 
to implement each procedure. @ PERSONAL INJURY—Com- 
plete tort case principles and pleadings, including negligence 
and intentional, torts. @ COMMERCIAL— includes sales, serv- 
ices, negotiable instruments, secured transactions, consumer 
rights and fraudulent transfers. @ BUSINESS ENTITIES— 
corporations, joint ventures, partnerships, business relation- 
ships including actions regarding dividends, dissenting 
shareholders and partner's liability @ REAL ESTATE—land 
titles, use and improvement of real property @ FAMILY LAW— 
termination of marriage, property settlement, child custody, 
support, paternity adoption. © PROBATION AND GUARDIAN- 
SHIP —will contents, probate estates, guardianship including 
creditor's claims, contested accountings, sales, leases, and 
applications for allowances and distributions 

The laws and forms of each state are clearly differentiated 
Complete cross-referencing and indexing within the set, and 
thorough referencing to outside publications as well. Plus our 
special patented looseleaf binder format keeps this set contem- 
porary and up-to-date. Prepared by our team of prominent con- 
sultant trial attorneys from each of the three states, this unique 
set will truly give you the important help you need 
with your growing litigation practice. 4S 


ay 
BENDER 
Matthew Bender & Company, Inc. WHEN YOU HAVE MORE HELP... 


P.O. Box 863 YOU HAVE MORE TIME. 
Longwood, Florida 32750 


Send coupon to: 


now; special prepublication price $60.00 per volume ... $180.00 


| Please send me the book(s) for a NO-RISK 30-day examination At the } Please rush me further 
end of 30 days when I'm satisfied. | will keep the books and send in payment ntormation on SOUTHEAST 

or | will return them to you with no further obligation on my part of any kind LITIGATION GUIDE 

My order includes "upkeep service such as supplements and revisions and additional upkeep service such as new editions Any a 
supplementation issued within 6 months of purchase will be sent at no charge At any time. | will be free to cancel or change my = 
order for upkeep services 

| do NOT want additional upkeep service | | Billme — | Easy Pay Plan = | 1 LL SAVE 10% by enclosing full payment for my order 

now (Plus applicable sales tax ) Same 30-day return privileges apply 


| 

-| 

| 

| 

(_] SOUTHEAST LITIGATION GUIDE is a projected 16 volume set, 3 volumes available | 
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EXECUTIVE DIRECTIONS 


John Harkness, Jr. 


EXECUTIVE DIRECTOR 


How bar members regard 
legislative activity 

Over the last few years one of the 
most debated programs that The 
Florida Bar has been involved in is its 
legislative program. There have been 
pros and cons for many years as to 
the extent that the Bar should involve 
itself in legislative matters. The de- 
bate ranges around those issues that 
are clearly public interest matters 
and those areas that are described as 
being “pocketbook” issues. 

In the last membership survey of 
The Florida Bar, the following ques- 
tion was completed by 5,355 
members. 

Should The Florida Bar be official- 
ly involved in legislative activities? 

(1) No Response - 304 

(2) No - 543 

(3) Yes, but only ona limited num- 
ber of clearly public interest matters 
(e.g., the judiciary) - 1,449 

(4) Yes, but only on public interest 
matters which the Board of Govern- 
ors approve (by two-thirds vote) and 
which may include current social is- 
sues such as workers’ compensation 
and no-fault insurance - 605 

(5) Yes, on all matters which the 
Board of Governors (by two-thirds 
vote) deems appropriate, including 
certain “pocketbook” matters - 2,758 

Thus, the “yes” votes for number 5 
represents 51.5 percent of all those 
who responded. 

Particularly during the two Board 
meetings prior to the convening of 


the legislature each year, the Board 
of Governors debates some of the is- 
sues that will be considered by the 
legislature. 

A new procedure was adopted 
very recently which (1) requires the 
Board of Governors to take a vote on 
whether the issue is within the 
parameters of the Integration Rule 
(... . to inculcate in its members the 
principles of duty and service to the 
public, to improve the administra- 
tion of justice, and to advance the 
science of jurisprudence); (2) should 
the Board of Governors (e.g., The 
Florida Bar) take a position on this 
matter? (A two-thirds vote is required 
to take action to support, oppose or 
remain neutral on a proposal.); and 
(3) what should the position be? 
(Should there be active or passive 
support?) 

This procedure is followed not 
only by the Board of Governors but 
also by the sections and committees 
of The Florida Bar. After the com- 
mittees and sections take these votes, 
the same votes must then be taken by 
the Legislative Committee of the 
Bar, which makes its recommenda- 
tions to the Board of Governors for its 
vote. 

Before highlighting some of the 
proposals that will be before the le- 
gislature, one additional question 
and answer on the survey may be of 
interest. 

The chart below indicates what 
Bar members responded as to what 
should happen to the legislative 
program. 

Some of the legislative issues for 
the next session which the Bar may or 
may not take a position on, are: 

House Bill 131 - Judicial Nominat- 
ing Commissions - requires the 
Supreme Court to set uniform rules 
of procedure for judicial nominating 
commissions; provides all proceed- 
ings and records of commissions shall 


be open to the public except when 
the Supreme Court closes a portion 
of the records to protect governmen- 
tal or public interest. 

House Bill 58 - Wiretapping - autho- 
rizes a person to intercept any wire or 
oral communication to which he is a 
party. 

House Bill 157 - Sentencing Guide- 
lines - authorizes the Supreme Court 
to develop and implement senten- 
cing guidelines statewide to provide 
trial court judges with factors to con- 
sider and use in determining appro- 
priate sentences in criminal cases. 

Senate Bill 109 - Estates - provides 
a nonresident may qualify as a per- 
sonal representative in the State of 
Florida if he has a substantial interest 
in the assets of the estate; allows a 
nonresident who is a relative to be a 
personal representative. 

House Bill 39 - Seized Evidence - a 
constitutional amendment to provide 
that articles obtained in good faith 
during a search, under a valid search 
warrant, are admissible in evidence 
even though not listed in the search 
warrant. 


Senate Bill 64 - Automobile Insur- 
ance - provides no owner of a motor 
vehicle shall let a vehicle be operated 
and no owner may drive a motor 
vehicle without proof of financial re- 
sponsibility; increases the minimum 
amounts of insurance required for 
bodily injury and property damage; 
provides for suspension of driver’s 
license for uninsured motorists. 

These are but a few of the bills that 
will be considered by your legislature 
this year. In recent issues of The 
Florida Bar News you saw where the 
Bar has taken positions on some of 
these pieces of legislation and not 
others. The Board of Governors will 
be considering in January other posi- 
tions to take, and your comments on 
these and other legislative issues 
would be most appreciated. o 


Bar members’ response to legislative program: 


(1) The Florida Bar should improve and/or expand 
(2) The Florida Bar should continue at current level 
(3) The Florida Bar should continue only with no dues 


funding 


(4) The program should be continued only if operated 


by an outside agency 


(5) The program should be phased out 
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Same Day Roundtrips in —_get full interline baggage 
Florida checking, a comfortable 

As of December 15th," business leather seat, and whatever 
travel in Florida became a lot else we can do to make your 
more convenient. Dolphin short trip more relaxing. 


Airways lets you leave in the DolphinDart® Same-Day 
morning and come home in the p . 
ackage Service 
On every flight our counter-to- 
counter small package service 


Convenient and Pleasant provides an inexpensive way to 
Dolphin get envelopes and parcels 
ticketing from Florida city to city the 
counters and same day. It's like having 
boarding areas are A your own flying messenger 
centrally located in all service. (Contact your 
terminals we serve. You'll local Dolphin airport 
representative for 

further information.) 
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AIRLINE 
THAT RESPECTS 
BUSINESS TRAVEL 


Twice As Much of 
Everything Important 

Twin jet powered engines and 
two rated airline pilots to handle 
the cockpit chores. In all 
weather, at all times, you'll fly 
with serene confidence. 


Tell Your Travel Agent 
You Want to Fly 

a Dolphin 

Next time you ask your travel 
agent for an itinerary between 
Florida cities, or to Charleston 
or Savannah, specify Dolphin. 
Or call us toll-free at 
1-800-282-2531. 

Use Dolphin Airways. The 
Florida business flyer. 


DOLPHIN AIRWAYS 
P.O. Box 25107 

Tampa, Florida 33622 
(813) 883-3950 


“Subject to CAB approval 
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This article is an abridged 
version of the first place 
winner of the 1981 Frank 
E. Maloney Environ- 
mental Law Writing 
Award. Sponsored by 
The Florida Bar’s Enuvi- 
ronmental Law Section, 
the award is given for the 
best article on environ- 
mental law submitted by 
students of Florida law 
schools. 


Florida appears to be a water para- 
dise, blessed with an abundance of 
lakes, rivers, springs and ocean 
shoreline. Unfortunately, water 
problems loom on the horizon. South 
Florida has experienced a tremen- 
dous population increase; St. 
Petersburg, Sarasota and Fort Myers 
are among the fastest growing cities 
in the nation. These municipal areas 
and others are facing water shortage 
problems in the near future. North 
Florida, on the other hand, has not 
experienced such a rapid growth in 


population, and has seemingly abun- 
dant supplies of ground and surface 
water. 

The possibility of diverting water 
from northern Florida to supply 
municipalities in southern Florida 
has been a recent topic of heated dis- 
cussion among administrative 
agencies, local municipal planners 
and private conservation groups. 

This paper will examine the legal 
mechanisms that regulate inter-basin 
diversions of water. Although 
Florida is a riparian state, it has adop- 
ted legislation to more efficiently 
manage water. While inter-basin 
transfers are common within some of 
the districts, large-scale transfers 
have not yet been attempted between 
districts. The possibility, however, is 
being given consideration. South- 
west Florida Water Management 
District (SWFWMD) sponsored a 


study examining, among other al- 


ternatives, diversion of water from 
the Suwannee River, in the Suwannee 
River WMD to the Tampa Bay area.! 
That idea will serve as an example 
during the following discussion of 
the means by which inter-basin trans- 


Interbasin transfers of 
water in Florida: 


Common law and 
Water Resources ACE sy vevorans. kemp 


fers will be accomplished, or not, in 
Florida. 


Common law 


Florida and most other riparian? 

states have adopted the reasonable 
use doctrine? as concerns water use. 
The doctrine utilizes a comparative 
approach to determine which uses 
are reasonable under the circumstan- 
ces. The amount consumed, purpose 
for which used, and impact upon the 
other riparian owner's uses are 
factors considered in allocating 
water between competing users of a 
given water body.‘ The most recent 
statement of the rule by the Florida 
Supreme Court was in Village of 
Tequesta v. Jupiter Inlet Corp. a 
case concerned with rights to use of 
ground water: 
A landowner, who, in the course of using his 
own land, obstructs, diverts, or removes . . . 
water to the injury of his neighbor . . . must be 
{making] a reasonable exercise of his proprie- 
tary right, i.c., such an exercise as may be rea- 
sonably necessary for some useful or beneficial 
purpose, generally relating to the land in 
which the waters are found.® 

A primary objective of the reason- 
able use rule is to promote full 
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beneficial’ use of a water body by 
riparian and overlying owners; the 
amount of land owned by the user is 
not determinative of the amount of 
water he may use.’ Each user’s rights 
are equal® and subject to modifica- 
tion should other users’ rights be 
infringed. Hence, application of the 
doctrine of reasonable use requires 
inquiry into factual issues and deci- 
sions are necessarily made on a case- 
by-case basis.!° 

Application of the common law to 
the Suwannee River example raises 
two issues which have not been con- 
fronted in Florida to the same extent 
as other riparian jurisdictions. First, 
Tampa Bay is not a riparian owner, 
and as such, may have no right to use 
the water. Purchase of a small parcel 
of riparian land may remove the 


Deborah J. Kemp graduated from the Uni- 
versity of Florida Law School June 1981, and is 
a candidate for admission to The Florida Bar. 
She was on Law Review and received honors 
for legal writing and appellate advocacy. She 
gratefully acknowledges the assistance of 
Richard Hamann, director of Eastern Water 
Law Project of the University of Florida, in 
connection with this contest. This paper is 
published on behalf of The Florida Bar’s 
Environmental and Land Use Law Section, H. 
Gerald Reynolds, chairman. 


barrier, but some courts have held 
that municipalities owning riparian 
lands do not have riparian rights, if 
the water is not used to benefit ripari- 
an land.!! Second, under the common 
law, water use is a private right; 
therefore a municipality or other 
public entity may not have a right to 
use water for a public purpose.” 


Riparian: the watershed limitation 

Riparian, while literally referring 
to the banks of a river,'* has come to 
mean land bordering on any body of 
surface water, including lakes and 
oceans.!* Courts have necessarily had 
to determine how far land could lie 
from the water body and still be con- 
sidered riparian. Of two competing 
definitions,'> the most used and least 
restrictive is the unity of title con- 
cept.!® According to this concept, all 
contiguous land owned by a single 
riparian, regardless of when each 
tract was purchased, may be watered 
by the water body." If the unity of 
title concept were interpreted literal- 
ly, a 120-mile strip of land running 
from the Suwannee River to Tampa 
Bay could be purchased, allowing 
the purchaser to be considered a 
riparian. 

However, the unity of title concept 
of riparianism is subject to two re- 
lated restrictions. First, the amount 
of water removed must be reason- 
able with respect to any adverse ef- 
fects on other riparian uses.!* Second, 
the watershed restriction dictates 
that water drawn from one water- 
body may not be used to water lands 
which drain into another water- 
shed.!9 

The rationale is that water used 
upon land within the watershed will 
drain back into the original water 
body, thereby protecting other ripar- 
ians’ rights by forcing return of the 
water for future use. Implicit in this 
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rationale is the principle that the right 
to use is not limited to existing uses, 
but includes future uses also.2° The 
watershed restriction is a vestige of 
the natural flow doctrine,?! in that it 
protects the rights of the downstream 
riparians to a flow undiminished in 
quantity. The natural flow doctrine 
was rejected by American courts, 
which adopted the reasonable use 
rule instead.”” 

In many riparian states the trend is 
to permit inter-basin diversions of 
water absent a showing of injury to 
the other riparian lands or to the right 
to use of other riparians.®* Under the 
reasonable use rule, it is likely that 
transfer of water outside the water- 
shed, i.e., nonriparian use, would 
merely be a factor to consider in de- 
termining whether a use _ is 
reasonable.*4 


Public use 


Generally, at common law, diver- 
sion of water by a municipality or 
other public entity is not considered 
reasonable.* Two principles support 
these decisions: first, that a city with 
many inhabitants is not a riparian 
owner, since it is not a private en- 
tity;2 and second, that use of water 
by nonriparians is unlawful per se.” 

Courts have tended to be unsym- 
pathetic to the needs of municipali- 
ties when they have gone beyond 
their boundaries to take water. If the 
municipality's activity caused harm 
to a riparian owner’s use, the city 
would be enjoined from further use. 
It would then have to condemn the 
injured riparian’s water right and pay 
compensation, or would have to pay 
damages for the injury caused. 
Public interest has not been a con- 
sideration in riparian law of reason- 
able use.28 Courts have invalidated 
municipal ordinances that prohibited 
exercise of private rights to use of 
water, including recreational rights 
and other nonconsumptive _ uses, 
when the water body is being used 
for a municipal supply. The statutes 
have been held unconstitutional as 
takings of private property.2® Addi- 
tionally, municipalities and water 
districts may lack standing to com- 
plain of injury because they are not 
considered riparian owners.*° 

A municipality may obtain the 
right to use water by purchase, pre- 
scription, grant or eminent domain.*! 
If it purchases the right, it is con- 
sidered derivative, and inferior to the 
reasonable uses of other riparians.*? 
If the right is obtained by prescrip- 


4 


tion, the use becomes lawful over 
time, perhaps as an absolute right toa 
quantity of water,* or as a transferred 
right, subject to other riparians’ 
claims.* If the right to use is obtained 
by eminent domain or grant, the 
power must have been delegated by 
the legislature. 

A few states, however, have recog- 
nized aright to supply water to muni- 
cipalities and courts have upheld 
diversions on the basis that the use 
falls within the domestic use cate- 
gory, giving it high priority,** or on 
the basis that public uses of water 
are superior to private uses.*” Lastly, 
by common law, if no injury can be 
shown, the municipality will not be 
enjoined from using the water.*8 


Florida common law 


Florida courts have been consistent 
with most other riparian states. The 
natural flow doctrine was considered 
and rejected. The rule of reasonable 
use has been adopted for both sur- 
face and ground water. Some 
differences in treatment of water 
rights have occurred, however, be- 
cause each riparian state defines rea- 
sonable use according to its own sys- 
tem of values and priorities. 

Although not specifically rejected, 
the watershed restriction has not 
been applied by Florida courts, 
while public and private entities in 
the state have been diverting water 
for some time. This is perhaps at- 
tributable to the conditions in South 
Florida when it was being settled; the 
wetlands were so vast that drainage 
was necessary for economic use of 
the land. Florida courts permitted 
diversion of water even in the ab- 
sence of legislative authorization.*9 

Notwithstanding this failure of the 
courts to adhere to the common law 
watershed restriction in the past, the 
previously quoted statement by the 
Florida Supreme Court in Tequesta 
may cause the restriction to be in- 
volved. The water should be used to 
benefit “the land in which the waters 
are found.” In the early years of 
Florida’s land development, diver- 
sion of water beyond the overlying or 
riparian land was believed to be 
beneficial to the land; today, uncon- 
trolled drainage is known to be detri- 
mental to the land. A court may in- 
voke the watershed restriction to 
grant an injunction when the riparian 
or overlying landowner proves ac- 
tual injury to his right of use.*! 

Florida declined to give preferen- 
tial treatment to water used for a 


public purpose in Tampa Water 
Works Co. v. Cline* and later in 
Koch v. Wick. In Tampa Water 
Works the plaintiff was a private sup- 
ply company under contract with the 
city to provide its inhabitants with 
water; the underground water sup- 
ply being utilized was within the 
municipality’s corporate limits. Be- 
cause the water supply company 
could not show that it would be 
damaged by the defendant’s acts, 
which exposed the ground supply to 
the surface, the company was denied 


In Koch v. Wick, a municipality 
was drawing water from beneath 
leased property in the county and 
transporting it to the municipality. 
The Florida Supreme Court reitera- 
ted the holding of Tampa Water 
Works that no preference is to be 
given a use which supplies a public 
need.* Further, the court established 
that the test of right to use requires 
considering the reasonable and bene- 
ficial use of the land. It was implied 
that if the landowner could show 
actual injury through impingement 


injunctive relief.44 
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of his right to use of the water to 
benefit his land, the municipal use 
would be deemed unreasonable, 
since it was of no benefit to the over- 
lying land.*® 

At common law, any legal use of 
water is equal to any other legal use 
with the exception of domestic use.*” 
In Florida, where nonconsumptive 
uses such as recreation and fishing 
may compete with consumptive 
uses, this concept of correlative 
rights*® has had significant applica- 
tions. 

In Taylor v. Tampa Coal Co.* the 
right to use a body of water for recre- 
ational purposes created a cause of 
action in the riparian landowner for 
another riparian’s damage to the na- 
tural condition of the waterbody 
through consumption of the water 
for irrigation purposes. 


[The plaintiff's] use of the lake is no different 
from the use of the waters of so many lakes in 
this vicinity by bordering owners, and al- 
though such use is to a large extent in the nature 
of recreation, it, nevertheless, is entitled to the 
same protection from damage and destruction 
as that of the defendant . . . in his agricultural 
pursuits.%° 


In view of Taylor v. Tampa Coal 
Co. and Koch v. Wick, a public use 
may be unreasonable if it impacts on 
any other uses of the water body by 
the riparian owners. Riparians need 
not be using the water for consump- 
tive purposes. 

In the Suwannee River example, 
there is evidence that the water table 
at the diversion site would be low- 
ered, thus affecting the water supply 
of the riparians and owners of over- 
lying lands.*! Since removing water 
from the river would not constitute a 
physical invasion of the land, and it is 
unlikely that the affected land would 
be rendered useless, the act of divert- 
ing water from the Suwannee 
arguably would not constitute a 


public taking of private property. 
The appropriator, however, could be 
liable for intentional invasion if a 
court finds unreasonable conduct un- 
der the circumstances. The owners of 
overlying lands would have to show 
that an injury resulted from the low- 
ered water table. The resulting injury 
could be diminished water quantity 
or quality. 

In addition, there is evidence that 
diversion of water from the Suwan- 
nee would cause the delta area to 
have increased salinity which would 
reduce the supply of marine and 
freshwater life that spawns there. 
Fishermen who are injured may also 
have a cause of action for intentional 
invasion. They, however, may be 
challenged on their standing to sue if 
they are not riparians nor owners of 
affected lands.*? 

It appears that a public entity 
shares the same right to use water as 
any private party would. If the public 
entity’s use interferes with an al- 
ready existing use that is reasonable 
and benefits the surrounding land, 
the public entity’s withdrawal of 
water from the area may be found to 
be unreasonable under the circum- 
stances. In Tequesta the Florida 
Supreme Court suggested factors to 
consider in determining reasonable- 
ness: the reasonable demands of 
other users, the quantity of water 
available for use, and considerations 
of public policy.*4 

In Tequesta the court’s definition 
of reasonable use did not purport to 
be inclusive. The Restatement 2d of 
Torts has isolated nine factors con- 
sidered by riparian law states in de- 
termining whether a use is reasonable 
with respect to other existing uses of 
the waterbody: (1) purpose, (2) suit- 
ability of the use, (3) economic value, 
(4) social value, (5) extent of harm, 
(6) ability to avoid harm, (7) adjusting 
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the quantity, (8) protection of exist- 
ing values, and (9) compensation. 
Some have not been _ pertinent 
considerations by Florida courts, 
while others are among the factors 
considered. , 

The Suwannee River example may 


-be analyzed by application of the 


above factors. First, as was pre- 
viously mentioned, all legal uses are 
considered reasonable; but when 
they become competing uses a court 
will consider reasonableness of a use 
under the circumstances. Each state 
has its own value system; Florida 
appears to put a high value on pre- 
serving recreational uses and on 
preservation of the environment. 
The latter is mentioned in Article IT, 
Section 7 of the Florida Constitu- 
tion®® and the former was given pri- 


Florida appears to put a 
high value on preserving 
recreational uses and on 
preservation of the 
environment 


ority over irrigation in Taylor v. 
Tampa Coal Co.7 

The next three factors on the list 
and the eighth one are consistent 
with these priorities. Tourism is a 
major industry in Florida;>* hence 
there is great economic value in pre- 
serving scenic beauty and maintain- 
ing the availability of recreational 
activities. A water body whose 
primary use is for recreation and 
scenic attraction would not be suit- 
able for a consumptive use that could 
damage the already existing uses. 
Public policy would dictate that new 
uses be compatible with the current 
uses. 

Consideration of social value or 
public interest® would present the 
full gamut of ethical and territorial 
arguments between the two districts. 
Should northern Florida be deprived 
of the opportunity to protect its 
water resources from depletion and 
misuse because southern Florida 
allows unrestricted growth though it 
has inadequate water supplies? This 
factor may incorporate considera- 
tions of conservation and protection 
of natural environments as provided 
in Florida’s Constitution. Prior cases 
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dealt primarily with public interests 
as opposed to the interests of private 
developers hoping to make a profit 
by building living units in southern 
Florida. In contrast, the Suwannee 
River example presents two com- 
peting “public” interests: the interest 
in ensuring a public suply of water, 
against the interest in preserving 
Florida’s natural environment, its 
public trust lands.*! 

Finally, the extent of the harm 
would seem to be considered only in 
deciding whether to grant an injunc- 
tion or merely to force an offender to 
pay damages. Neither the ability to 
avoid harm nor adjusting the quanti- 
ty has been considered by Florida 
courts in water allocation issues. 
These concepts are interrelated fac- 
tors: if one can avoid harm by adjust- 
ing the quantity of water to 
be consumed, then the use may be 
found to be reasonable. Compensa- 
tion, the final consideration, was dis- 
cussed by the Florida Supreme Court 
in Tequesta.®® Remedies include 
damages, forced condemnation with 
compensation’ for governmental 
taking, and injunctive relief. 

The major problem with use of the 
common law to decide whether to 
permit an inter-district transfer of 
water is not the prejudice against 
nonriparian uses incorporated into 

‘the riparian system; this prejudice 
evaporates in situations of need for 
the sake of expedience. The draw- 
back is an inherent quality of the 
judicial system itself; courts can only 
decide when a use is reasonable or 
unreasonable when litigation arises. 
The complainant must show loss of, 
or injury to, a private right he holds 
in order to have standing before a 
court.® It is conceivable that under 
the common law system, the entire 
project of dredging, pipelines and 
pumping could be executed without 
any interested person having a cause 
of action under common law doc- 
trines. In short, planning and policy 
are needed, and the courts are not 
equipped nor constitutionally em- 
powered to assume this burden. 


The Florida Water Resources Act: 
Part | 


Implementation of a _ permit 
system under Part II of the FWRA 
would replace the common law.* 
The Suwannee Water Management 
District is currently making plans to 
issue consumptive use permits as is 
already being done in SFWMD, 
SWFWMD and St. John’s WMD.®% 


To an extent, however, Part I of the 
FWRA has already modified the 
common law. For instance, the 
districts are authorized to establish 
rules and regulations to protect the 
public interest and the affected 
water users, provided such rules are 
consistent with the purposes of the 
FWRA. They are empowered to 
forbid the construction of new 
diversion facilities. Further, the 
districts may bring suits to enforce 
their rules and orders, to enforce the 
provisions of the FWRA, and “to 
protect and preserve the water 


resources of the state.”68 Presumably, 
rules may be filed and enforced 
under Part I of the FWRA, without 
implementation of a Part II CUP 
system or Part IV water works 
regulation. 

Moreover, the districts are 
required to establish minimum flows 
and levels for surface and ground 
waters, taking into consideration 
protection of nonconsumptive uses 
and seasonal variations.£® The 
minimum flow is defined as the level 
“at which further withdrawals would 
be significantly harmful to the water 
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resources or ecology of the area.””° 
Once established, the minimum flow 
or level could be enforced by district 
rules. 

The vagueness of the statutory 
definition, however, would allow a 
needful party to challenge the 
accuracy of the flow level 
established by a district, if that party 
would be precluded from 
withdrawing water. The Suwannee 
River example demonstrates this 
statutory interpretation problem. To 
determine how much water can 
safely be withdrawn from a 
watercourse, hydrologists have 
relied upon the concept of excess 
flow. It is the amount of water that 
exceeds the minimum flow. The 
United States Army Corps of 
Engineers determined the Suwannee 
River’s excess flow by subtracting its 
lowest average monthly flow from its 
overall average flow.”! 

Use of this method to calculate 
excess flow for the Suwannee River 
fails to recognize the ecology of the 
delta area at the river’s mouth. The 
Suwannee River’s low flat delta area 
is the richest estuary in the 
northeastern Gulf of Mexico.” A 
study sponsored by Suwannee WMD 
revealed that small reductions in the 
amount of water flow two miles from 
the river’s mouth would result in a 
significant increase in the salinity of 
the estuary area.73 While the wildlife 
and fauna in the delta area can adjust 
temporarily to more saline water 
during periods of low flow and to use 
saline water during flood periods, 
prolonged periods of high salinity 
would kill the plants and animals.”4 
The reduction in quantity of fish 
spawning in the estuary could have 
an adverse impact on the fishing in- 
dustry in the northern Gulf of Mexico. 

Therefore, the FWRA’s dictate 


that the best available information be 
used to establish the minimum flow 
of a water course is subject to a 
factual determination, as is its term 
“significantly harmful to the water 
resources or ecology.”% If the 
minimum flow as established by the 
Suwannee WMD is based upon 
scientific data that measured the 
impact of a withdrawal on the 
ecology of the river’s estuary, a 
hearing officer or court might find 
the established level consistent with 
the policy of the FWRA, since one of 
its objectives is to “preserve natural 
resources, fish and wildlife.””® 

Additionally, the districts have 
been delegated authority to draft 
water use plans for their various 
hydrologic areas. Originally all five 
district plans were to be 
incorporated as parts of the State 
Water Use Plan provided for in the 
FWRA.” At present, the plans do not 
have the force of law, but provide 
policy guidelines for district 
decisionmaking. Suwannee WMD 
could pursue a policy of retaining 
water courses in their natural state 
with their natural flows,”8 since the 
FWRA’s declaration of policy 
includes recognition of regional 
variation in water resource problems 
and expresses a legislative intent to 
vest the power to manage, protect, 
conserve and control waters in the 
districts.”9 

Further, Part I contains a provision 
allowing local government 
ordinances, concerning water use, if 
filed with the DER, to be valid.*° 
Municipalities are given broad 
authority to govern their territories 
under the Florida Constitution*! and 
the Municipal Home Rule Powers 
Act.®2 Through other statutes, local 
governments may manage local wa- 
ters in a variety of ways, including 
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constructing sewers, drains and local 
water supply systems, as well as 
making and enforcing ordinances to 
zone the floodplains and regulate 
water related activities.* In addition, 
the legislative policy places some 
water management discretion in 
local governments.*4 However, local 
governments are precluded from 
enforcing ordinances that would 
forbid a party holding a CUP issued 
by the district from transporting 
water beyond the watershed.® In the 
absence of a CUP system, a needful 
appropriator may be able to acquire 
water directly from a municipality 
located in the donor district, without 
seeking permission from the district. 

Finally, the districts have statutory 
authority to acquire land for 
purposes of providing, conserving 
and protecting water.*6 They may 
also sell or lease land.*” And they may 
assist local governments in supplying 
the needs of the people, including 
authorization to build transmission 
facilities, upon request of the local 
government.** The powers granted 


Districts have not yet 
attempted selling water, 
but some believe the 
practice will be 
implemented within the 
next 20 years 


to districts under these provisions of 
the FWRA have been interpreted to 
permit districts to engage in 
wholesaling water.®® Districts have 
not yet attempted selling water, but 
some authorities believe the practice 
will be implemented within the next 
20 years.® Problems will then arise 
concerning, among other things, 
conflicts of interest among districts 
and _ interpretations of how the 
FWRA has affected the concept of 
ownership of water.®! 


Part Il: Permit system 

The FWRA’s CUP system creates 
water use administration guidelines 
from a synthesis of the common law 
riparian doctrine of reasonable use 
and the prior appropriation system’s 
beneficial use.®? Once a system is im- 
plemented by a district, pursuant to 


; 


public hearings and authorization by 
the DER.® the conditions for issu- 
ance of a permit, as established in the 
FWRA, must be satisfied. The appli- 
cant must show that its proposed use 
is reasonably beneficial, will not in- 
terfere with presently existing uses, 
and is consistent with the public in- 
terest.*4 Reasonably beneficial is 
defined by the legislature as “the use 
of water in such quantity as is neces- 
sary for economic and efficient util- 
ization for a purpose and in a manner 
which is both reasonable and consist- 
ent with the public interest.” Ad- 
ditionally, the districts must adopt 
rules consistent with the FWRA and 
with their own water plans. Through 
this process, specific guidelines and 
standards for granting CUPs are 
established. 

Because the districts function in- 
dependently according to their indi- 
vidual water use plans, the standards 
and guidelines for issuing permits 
among the districts will contain con- 
flicting interpretations of the legis- 
lature’s general criteria. In order to 
achieve a balance between state- 
wide uniformity and district individ- 
uality, minimum criteria for deter- 
mining when a use meets the 
requirements of the FWRA should be 
established on a state level. The 
drafters of the Model Water Code,” 
upon which Parts I and II of the 
FWRA are based, envisioned a cen- 
tral state agency which would ad- 
minister the Act on a statewide basis. 
The DER was created for this pur- 
pose and has been attempting to 
draft a state water use plan,” accord- 
ing to the dictates of the FWRA. 

In its recently adopted water 
policy,*® the DER has provided 
specific factors to be considered as to 
reasonable/beneficial use. Commen- 
tators have suggested the term 
should have its common law mean- 
ing with the additional factor of 
considering the public good of the 
use.% 

The DER’s water policy lists the 
nine factors stated in the Restate- 
ment 2d of Torts,! plus several 
others: (1) whether the withdrawal 
will have an adverse impact on lands 
not owned by the user, (2) the meth- 
od and efficiency of the use, (3) 
whether conservation measures are 
being taken, (4) whether water can 
be re-used or water of a poorer quali- 
ty can be used, (5) the future de- 
mands of competing users, (6) the 
safe yield of the water body, and (7) 
whether the use would degrade the 
water quality. !! 


In addition, specific emphasis is 
put upon harm to the society, ecolo- 
gy and environment.'® The effect 
the DER’s water policy will have on 
the actions of the districts is not yet 
known. The water policy rule calls 
for review of the district water plans 
and, if necessary, alteration so that 
they comply with other provisions 
of the DER’s water policy.'™ 

Further, the term public interest 
should be addressed. When the 
districts are considering public in- 
terest while determining whether to 
grant a CUP or not, they may have 
to weigh the benefit against the detri- 
ment to public interests; they must 
also consider that the public may be 
split in their interests. In the Suwan- 
nee River example, the public interest 
served by Suwannee WMD may be 
in conflict with the public interest 
served by SWFWMD. At common 
law, public interest was not a con- 
sideration. In order to bring suit to 
protect the environment, a_ party 
would have to show special dama- 
ges,! otherwise he lacked standing 
to sue. Florida has removed this re- 
striction by statute. Under the En- 
vironmental Protection Act,!® both 
public entities and private citizens 
may bring actions to force a party to 


comply with environmental regula- 
tions. The plaintiff only need show a 
direct interest in the suit’s result.! 

A permit system functioning in 
conjunction with a district water use 
plan creates a potential for regional 
environmental zoning.!® For in- 
stance, under Part II the district’s 
CUPs must specify the use to be 
made of the water, the source from 
which it is drawn, and the manner of 
withdrawal.! The three categories 
may be ranked to develop a system 
of priorities. In addition, under Part 
I, certain water uses from a particular 
water source may be forbidden, de- 
pending on the nature of the activity 
or the quantity of water to be con- 
sumed.!9 

At present, the districts use their 
own discretion in interpreting and 
implementing the FWRA. The legal- 
ity of some of their interpretations 
has come into question. For example, 
in City of St. Petersburg v. South- 
west Florida Water Management 
District," the city claimed that 
SWFWNMD acted in contravention of 
the FWRA’s policy of making the 
maximum reasonable/beneficial use 
of the water by its use of the water 
crop theory!!! to determine a quanti- 
fiable amount of water allowed to be 
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withdrawn from well fields for the 
city’s use. The court declined to 
pass on SWFWMD’s rule, finding 
that SWFWMD did not actually ap- 
ply the water crop theory. St. Peters- 
burg had shown no injury and had re- 
ceived a sufficient volume of water 
to satisfy its reasonable/beneficial 
needs. 


Subsequently, Pinellas County and 
the West Coast Regional Water Sup- 
ply Authority took administrative 
appeals!!? to have SWFWMD’s rule 
dictating use of the water crop 
theory!" invalidated. The hearing 
officer concluded 


that the challenged water crop rule is invalid 
in that it exceeds SWFWMD’s statutory autho- 
rity; it impermissibly conflicts with Chapter 
373, Florida Statutes; it creates property rights 
to water contrary to Chapter 373 and the deci- 
sion of Village of Tequesta v. Jupiter Inlet 
Corp., 371 So.2d 663 (Fla. 1979); and it is hy- 
drologically unsound and accordingly arbi- 
trary and capricious in nature.!!4 


A statewide policy defining mini- 
mum criteria for compliance with the 
FWRA would subdue claims that the 
districts are engaging in legislation, 
that their decisionmaking is arbitrary 
and capricious, and that the delega- 
tion of powers to them is unconstitu- 
tionally overbroad.' A_ clearer 
definition of the terms reasonable/ 
beneficial and public interest would 
aid the districts in their implemen- 
tation of district water plans. 

Legislative intent has placed 
maximum decisionmaking authority 
in the districts. The districts function 
as independent agencies.''® Due to 
their independence, problems may 
arise when a third party or other 
district desires to obtain water from 
a donor district. Each district would 
use its own water plans and rules to 
accomplish the transfer. The state 
level agency whose task would be to 
oversee the inter-district relations, 


presently lacks sufficient resources 
and_ political authority over the 
districts. Although the DER _ has 
supervisory powers over the dis- 
tricts,!!” it has no authority to rescind 
their rules for non-compliance with 
DER’s rules. The Governor and 
Cabinet, as the Land and Water 
Adjudicatory Commission, have the 
exclusive power to review, modify 
and rescind rules, regulations and 
orders of the districts.''8 


The DER’s water policy provides 
guidelines for inter-district trans- 
fers of water when both districts 
have implemented permit pro- 
grams.'!® Both districts must approve 
the transfer, and the public interest 
must be satisfied. The districts would 
have to consider: (1) whether con- 
servation and re-use programs have 
been implemented in the donee’s 
needful area, (2) the costs, benefits 
and environmental impacts on both 
districts, (3) whether the use and 
method are environmentally and 
economically acceptable, (4) the 
donor district’s present and projec- 
ted water needs and whether they 
can still be met if the transport occurs, 
(5) interconnection of water supply 
sources, and (6) whether the trans- 
port is consistent with the public 
interest.!?° 

There is no mention of arbitration 
if the districts are in dispute. The 
decision would be made by the Land 
and Water Adjudicatory Commis- 
sion; the extent to which the Water 
Policy guidelines would be relied 
upon is unknown. The Governor and 
Cabinet have not yet had to consider 
the water needs of a large municipal 
area against ideals of preserving the 
ecology as well as the right of a dis- 
trict to save its resources for future 
development. There is at present a 
need for a_ stronger procedural 
mechanism to ensure that the water 
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policy will guide the districts in their 
interactions. 

The DER could become involved 
in the inter-district transfer through 
applicability of other statutes it 
administers. For instance, if the 
water quality!®! may decline by with- 
drawal, the DER must conduct 
biological surveys, economic studies 
and hydrographic surveys to deter- 
mine the proposed withdrawal’s 
effect on the environment.'22 In the 
Suwannee River example, it is 
apparent that the ground water 
table will drop at the diversion 
point and that the water will become 
more saline at the mouth of the 
river.'?3 Salinity is not, however, a 
water quality parameter regulated 
by DER in its pollution control ad- 
ministration, which focuses on other 
pollutants.!*4 Salt water intrusion is 
handled by the districts. 

The construction of a diversion 
system would involve dredge and fill 
activities,' for which the DER 
grants permits. F.S. Chapter 253 re- 
stricts dredge and fill activities in or 
adjacent to state waters, requiring 
ecological studies of the impact upon 
natural resources.!?6 The DER’s pol- 
lution control powers set forth in Part 
I of the Environmental Control Act, 
F.S. Chapter 403,!?7 also give author- 
ity to the DER to study the ecological 
impact and to withhold a dredge and 
fill permit if it is determined that 
excessive environmental harm will 
result.!% 

Finally, the Federal Government 
has jurisdiction to require federal 
permits for activities which. affect 
navigable waters or interstate com- 
merce. The Army Corps of En- 
gineers prepares environmental im- 
pact statements prior to the issuance 
of a federal permit.'?® In order to 
avoid overlapping studies which re- 
sult in excess paper work with no 
additional environmental protec- 
tions, the A-95 review process has 
been initiated for state agencies 
granting permits.“° A proposed 
inter-district transfer of water could 
be halted by inability to mitigate en- 
vironmental damage; it is unlikely 
that a diversion could be forced to 
occur by allowing FWRA considera- 
tions to override the requirements of 
these other statutes. 

The DER’s water policy provision 
could be interpreted to apply only 
when both districts have CUP sys- 
tems,'! and its provision that both 
involved districts approve any inter- 
district water transport!’? may be 


# 
= 
: 
= 


ineffective in the absence of imple- 
mented CUP systems. Presently Su- 
wannee WMD has not implemented 
a CUP system. It is possible that a 
municipal or regional water supply 
could accomplish a diversion by 
dealing with the local government 
at the diversion site. 

In the event such action is attempt- 
ed, both districts would appear to 
have the right to intervene if the pro- 
posed diversion can be shown to 
violate any of either of the district’s 
rules or water plans.!*? If common 
law docirines, however, are strictly 
applied to determine the legality of a 
diversion, it is possible that the dis- 
tricts would not have standing as 
parties, if they are not riparian land 
owners. The districts could bring suit 
under the Environmental Protection 
Act,!4 as was previously mentioned 
for private citizens. 


Appeal process 


The decision of the board is re- 
viewable by the Land and Water 


Adjudicatory Commission.!> The 
review process may be initiated by 
the Governor and Cabinet, by the 
secretary of the DER, by the Envir- 
onmental Regulation Commission 
(the adjudicatory body of the DER), 
or by any interested person who is 
aggrieved by the district’s action. Ju- 
dicial review of a district’s rule or 
order may be sought in a district 
court of appeal, pursuant to the 
Florida Administrative Procedure 
Act, after administrative remedies 
have been exhausted. The same re- 
view is available as concerns a deci- 
sion by the Land and Water Adjudi- 
catory Commission.!*6 

Even in the absence of Suwannee 
WMD not having implemented a 
CUP system, the complexity of 
Florida’s permit system would re- 
quire close cooperation among 
regional, state and federal agencies, 
to accomplish an inter-district diver- 
sion of water. 

The DER has progressed toward 
an authoritative relationship with the 


districts by adopting its water policy. 
Recognition of the DER’s authority 
and attempts to coordinate the 
FRWA on a statewide level could be 
facilitated by procedural changes in 
the appeal process. The drafters of 
the Model Water Code, upon which 
the FWRA is based,!*7 envisioned a 
state water resources board which 
would have adjudicatory powers 
intermediate to the Land and Water 
Adjudicatory Commission, and 
whose function would be to review, 
modify or rescind actions of the 
districts. This intermediate board 
could determine if the districts are 
complying with both the FWRA and 
with the DER’s water policy. In this 
manner the state water policy would 
be authoritative over district rules 
and decisions, hence the DER would 
become the state level coordinator 
for competing or conflicting district 
interactions. 

In the alternative, the legislature 
should provide more specific guide- 
lines for state level administration of 
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water management to regulate dis- 
trict interactions. A state water use 
plan,!8 which would have performed 
the task, has yet to be adopted and 
implemented. 


Conclusion 


Inter-district transfers of water in 
Florida will occur in the near future. 
Presently there is a need to establish 
authoritative guidelines concerning 
who will make the decision and upon 
what uniform criteria. Common law 
doctrines do not adequately deal 
with this problem because they do 
not contemplate management of 
water by public agencies, as 
established in Florida statutory law. 
Courts are only able to deal with 
situations after they have occurred, 
when an injury to a private right has 
been alleged. 

Florida’s legislative policies, ex- 
pressed in a myriad of statutes, con- 
flict with one another. Numerous 
state, regional and local agencies 
administering the legislation pursue 
distinct paths to deal with the same 
situation, unable to adequately coor- 
dinate their activities to confront the 
situation in a uniform manner. The 
FWRA has provided a foundation 
upon which waters in the state may 
be satisfactorily managed. But the 
administering agencies have not de- 
veloped into the two-tiered structure 
contemplated by the drafters of the 
FWRA. 

Diversion of the Suwannee River 
was chosen as an example, not be- 
cause it is the most likely water 
source to be tapped for inter-district 
transfers, but because the subject il- 
lustrates some problems with the 
FWRA’s general provisions. 
SWFWMD and Suwannee WMD 
have developed contrasting priorities 
concerning territorial water manage- 
ment. The authority for WMDs to 
establish their own systems of water 
use priorities is granted by the 
FWRA. State level coordination con- 
templated by the FWRA has not yet 
been achieved. 

There is a need for the establish- 
ment of an authoritative priority sys- 
tem to deal with inter-district inter- 
actions.'°° The policy of protecting 
environmentally sensitive areas has 
been legislatively acknowledged, 
but when that policy will prevail over 


competing demands, especially 
municipal need for water, has not 
been addressed. 

Inter-district transfers of water are 
inevitable; the population of South 
Florida continues to increase rapidly, 
while the water resources in North 
Florida continue to be abundant. Cri- 
teria for mansgement of waters on 
the state level is necessary to prevent 
breakdown of the developing system 
and consequent water battles. The 
price paid for the battles may be 
the destruction of important environ- 
mental areas, when such damage 
would not have been necessary. 0 


'See U.S. Army Corps of Engineers, Four 
River Basins Proyecr, Fiorina: WATER RE- 
SOURCES MANAGEMENT Stupy (1979). The study 
examined river basins that drain into the Gulf 
of Mexico north of Tampa Bay, calculating 
excess flow which could be diverted from a 
river or a spring that feeds the river. 
Considerations of yield potential, proximity to 
the demand area, and conveyance costs deter- 
mined which diversion sites would be pre- 
ferred. The Corps also did environmental 
impact analyses on the areas examined. The 
Suwannee River was chosen by the Corps as 
the best source, though substantial environ- 
mental damage would result not only to the 
Suwannee, but also to the regions along the 
western portion of Florida between the sites. 
When SWFWMD considered the Corps’ 
study, however, the Suwannee River was not 
chosen as a favorable water source, because it 
was too far from Tampa Bay (120 miles). 

? Riparian literally refers to the banks of a 
river. BLack’s Law Dictionary 1490 (rev. 4th 
ed. 1968). The riparian system developed 
during the Industrial Revolution when mills 
and factories were being built along the river 
banks of England, harnessing the energy in the 
flowing water for manufacturing. Until this 
time water had been plentiful, so there had 
been no need to consider who had superior 
rights to use water. 

3MALONEY, PLAGER, AuSNEsS & CANTER, 
FLoripa Water Law 1980 (Water Resources 
Research Center, U. of Fla., Public. #50) 20-21 
(1981). The doctrine stems from the English 
case of Acton v. Blundell, 12 Mees. and W. 324, 
152 Eng. Rep. 1223 (Exch. 1843). By this time 
riparian rights to surface water were well 
established. “[E]ach proprietor of the land has 
a right to the advantage of the stream flowing 
in its natural course over his land, to use the 
same as he pleases, for any purposes of his own 
not inconsistent with a similar right in the pro- 
prietors of the land above or below; so that, 
neither can any proprietor above diminish the 
quantity or injure the quality of the water 
which would otherwise naturally descend, nor 
can any proprietor below throw back the 
water without the license or the grant of the 
proprietor above .. .” 

The rule became known as the natural flow 
doctrine. The rule for ground water was 
wholly different. The owner of the land owned 
all the earth below the surface. “. . . [T]he 
person who owns the surface may dig therein, 
and apply all that is there found to his own 
purposes at his free will and pleasure; and that 
if, in the exercise of such right, he intercepts or 
drains off the water collected from under- 
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ground springs in his neighbour's well, this 
inconvenience to his neighbour falls within the 
description of damnum absque injuria, which 
cannot become the ground of an action.” 

Until human and industrial development 
made it impossible, the law was that each 
riparian owner was entitled to have the river 
flow by his land in undiminished quantity and 
quality. He also had an obligation to return 
water he withdrew in the same amount and 
quality. This rule did not apply to under- 
ground water reached by digging wells. Such 
water was deemed to belong to the owner of 
the overlying land. Unfortunately, nature 
refused to conform to English common law; it 
became apparent that when large amounts of 
ground water were appropriated, nearby 
rivers were affected. The narrow law of ripar- 
ian rights had to expand to encompass use and 
manipulation of all waters. The common law 
as adopted in the eastern United States was 
more flexible, requiring that all uses be rea- 
sonable in relation to the surrounding uses. 
The concept of riparian rights continued, but 
expanded to include lakes and ocean shores. 
Under this system an owner could use water in 
a manner that was reasonable when consid- 
ered with the needs and uses of other riparians. 
All legal rights to a reasonable use of water are 
equal or correlative. 

4R. Hamann, Common Law Water Rights 
and the Florida Water Resources Act of 1972, 
in ENVIRONMENTAL REGULATION AND 
LITIGATION IN 9.8 (C. Schulman ed. 
1981) (a publication of The Florida Bar con- 
tinuing legal education department). 

5371 So.2d 663 (Fla. 1979). Although the 
reasonable use rule was held to apply to 
ground water as well as surface water in Koch 
v. Wick, 87 So.2d 47 (Fla. 1956) (see text 
accompanying notes 42-45, infra), there has 
been different treatment of the two water 
sources. As concerns ground water, a use that 
benefits the overlying land and is reasonable, 
may be permitted even if it does injure other 
nearby water users. Generally as concerns 
surface water, a use that interferes with other 
existing uses of a water source would be unrea- 
sonable and not permitted. See, R. Hamann, 
supra note 4, at 9.27. However, the Florida 
Supreme Court in Village of Tequesta v. 
Jupiter Inlet Corp., recognized that ground 
and surface waters are “interrelated parts of 
the hydrologic cycle.” This may indicate the 
breakdown of the dual sets of rules applied to 
water depending on its source. 

§ 371 So.2d at 667. [Quoting Finley v. Teeter 
Stone, Inc., 251 Md. 428, 435, 248 A. 2d 106, 
111-12 (Md. App. 1968)]. 

7See F. Maloney, L. Capehart and R. 
Hoffman, Florida’s “Reasonable-Beneficial” 
Water Use Standard: Have East and West 
Met? 31 U. Fta. L. Rev. 253 (1979). Confusion 
has been caused by courts using the same 
terms for differing purposes. Beneficial as 
used by riparian jurisdictions refers to benefit- 
ting the overlying or riparian land; it means the 
use of the water should enhance the land and 
not be transported beyond the water basin. 
Beneficial use as applied by the prior appro- 
priation system and now the FWRA, refers to 
serving the public interest, to benefitting 
society. 

5FLoripA WaTER Law 1980, supra note 3, at 
12. 

®Florida’s recognition that all rights to use 
water are equal should be distinguished from 
California’s doctrine of correlative rights. The 
latter has been used to support a policy of 
allotting water according to the amount of 


land one owns. This interpretation of correla- 
tive rights leads to water cropping, the practice 
of harvesting water in a given region based 
upon the amount of yearly rainfall. Although 
the doctrine may adequately serve agricultural 
areas, it has an adverse impact on users who 
need water, but do not need land. Florida 
courts have applied the correlative rights 
doctrine in light of surrounding circumstances. 
R. Hamann, supra note 4, at 9.27. See also, 
Taylor v. Tampa Coal Co., 46 So.2d 392, 394 
(Fla. 1950); Tampa Water Works Co. v. Cline, 
37 Fla. 586, 20 So. 780, 784 (Fla. 1896); and text 
accompanying notes 42-45, infra. 

'0FLoRIDA WATER Law 1980, supra note 3, 
at- 12: 

"'Id., at 22. See Pernell v. Henderson, 220 
N.C. 79, 16 S.E. 2d 449 (N.C. 1941), Town of 
Purcellville v. Potts, 179 Va.514, 19S.E. 2d 700 
(Va. 1924), and Webster v. Harris, II] Tenn. 
668, 69 S.W. 782 (Tenn. 1902). 

'2 Koch v. Wick, 87 So.2d 47 (Fla. 1956) and 
Tampa Waterworks Co. v. Cline, 37 Fla. 586, 
20 So. 780 (Fla. 1896). 

'S Consideration of riparian rights developed 
during the Industrial Revolution when mills 
and factories were built along the riverbanks, 
harnessing the energy in the flowing water for 
manufacturing. See also, notes 2 and 3, supra. 

'4R. Hamann, supra note 4, at 9.4. 

'S FLoripA WaTER Law 1980, supra note 3, at 
17. The source of title rule of riparian land 
restricts use to the smallest riparian parcel 
purchased. Parcels of land purchased subse- 
quently, if not riparian, receive no right to use. 
If the original parcel is split and sold, the non- 
riparian section will lose its right to use of 
water. Under the unity of title rule, any con- 
tiguous parcels of land, no matter when 
purchased, that are owned by a riparian re- 
ceive the right to use of water. Thus, the 
amount of land watered by a source may 
increase. 

at 19: 

& Knippa, Transbasin Diversion 
of Water, 43 Tex. L. Rev. 1035, 1040 (1965). 

27d., at 1036. “According to traditional 
riparian doctrine, stream water may be used 
only upon riparian land, and riparian land is 
defined as embracing only land within the 
watershed. This is consistent with the principle 
that a riparian owner’s rights to use stream 
water are not limited to his existing uses, but 
include future uses as well. In other words, the 
riparian right is not lost by nonuse and the 
riparian may commence new water uses at any 
time and in any amount, as long as he does not 
unreasonably interfere with uses by other 
riparians. The watershed limitation is thus 
merely a means of protecting the riparian 
rights of others, by tending to make return 
flow available if needed in the future.” 

21Note, Limitation on Diversions from the 
Watershed: Riparian Roadblock to Beneficial 
Use, S.C. L. Rev. 43 (1971). See also note 3, 
supra. 

22 See note 3, supra. 

23 Johnson & Knippa, supra note 19, at 1037. 

4Waite, Beneficial Use of Water in a 
Riparian Jurisdiction, 1969 Wis. L. Rev. 864, 
877. “So long as water diversions do not 
interfere with preferred water uses, and the 
diversions themselves give priority to such 
preferred water uses, they would seem proper 
if for water uses deemed reasonable under the 
law of riparian rights.” A contrary view is 
expressed in R. Hamann, supra note 4, at 9.28. 
That writer concludes that the rule preventing 


transport of surface or ground water beyond 
the riparian or overlying lands constitutes 
unreasonable use per se. However, although 
injunctive relief was declared available in 
Koch v. Wick, 87 So.2d 47 (Fla. 1956), the 
removal and transport of the water from the 
overlying land was not declared unreasonable 
per se. Only if a party owning overlying (or 
riparian) land, or otherwise making a reason- 
able use of the water, suffers damage, will the 
court consider whether the transporting use is 
reasonable under the circumstances. In 
addition, public interest and public policy are 
increasingly being considered when 
determining whether a use is reasonable. See 
Village of Tequesta v. Jupiter Inlet Corp., 371 
So.2d 663, 670 (1979). “The reasonableness of a 
given use depends upon many variables such 
as: the reasonable demands of other users; the 
quantity of water available for use; the consid- 
eration of public policy.” Further, in that case, 
the Village of Tequesta had withdrawn and 
transported water beyond the overlying land. 
371 So.2d at 665. No mention is made of such 
use being unreasonable per se at common law. 
It is more likely that there is no doctrine of 
unreasonable use per se in Florida, all uses 
being reasonable until actual injury to 
another’s right to use is shown, then the less 
valued use may be found unreasonable under 
the circumstances. If public policy and public 
interest are factors of reasonableness, it is 
possible that a miunicipality’s transport of 
water beyond the overlying or riparian land 
may be found to be reasonable under the 
circumstances. 

25 FLoripDA WATER Law 1980, supra note 3, at 
22. 

26 Ziegler, Acquisition and Protection of 
Water Supplies by Municipalities, 57 Micu. L. 
Rev. 349, 357 (1954). 

27 FLoRIDA WATER Law 1980, supra note 3, at 


Use, supra, note 

29Note, supra note 21, at 57-58. 

30 ld. 

3!1Kennebunk, Kennebunkport and Wells 
Water District v. Maine Turnpike Authority, 
147 Me. 149, 84 A. 2d 433 (1951). 

32 FLoripA WATER Law 1980, supra note 3, at 
21. 

337d. at 23; Johnson & Knippa, supra note 19, 
at 1038; Buescher, Appropriation Water Law 
Elements in Riparian Doctrine States, 10 
Burraco L. Rev. 448, 452 (1961). 

‘4 FLoripA WATER Law 1980, supra note 3, at 
21 and 24. 

3 Ziegler, supra note 26, at 351 and 359. 

36Canton v. Shock, 66 Ohio St. 19, 63 N.E. 
600 (1902). 

St. Anthony Falls Water Power Co. v. St. 
Paul Water Commissioners, 56 Minn. 485, 58 
N.W. 33 (1894). 

%* Ziegler, supra note 26, at 358. 

39R. Hamann, supra note 4, at 9.28. 

371 So. 2d at 666. See text accompanying 
note 6, supra, and note 24, supra. 

41See Koch v. Wick, 87 So.2d 47 (1956). 

220 So. 780 (Fla. 1896). 

87 So.2d 47 (Fla. 1956). 

4120 So. at 786. 

87 So.2d at 48. “It seems that in judging the 
mnerits of this controversy, the appellees are 
not in a favorable position simply because the 
water drawn is to be furnished the public.” 

Td. at 48. The appellee Pinellas County 
(Wick) had leased 3.63 acres, had sunk wells, 
and had begun pumping water to Clearwater 
and other municipalities in the county. The 
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court adopted the rule of percolating ground 
water, that the right to use is “bounded by 
reasonableness and beneficial use of the land.” 
The court found that removing the water from 
the land was not a beneficial use of the land. 
The reasonableness issue was not decided 
The appellees contended that “‘the reasonable 
use rule’ does not per se prohibit extraction of 
percolating water for distribution and sale off 
the premises,” relying on a New Jersey case. 
The court distinguished the New Jersey 
opinion and reinstated appellant's complaint 
to try the issue of whether extracting “so much 
water” is reasonable. The appellant could get 
an injunction before his land had been 
irreparably injured. 

Village of Tequesta v. Jupiter Inlet Corp., 
371 So.2d 663, 670 (Fla. 1979) (the rule as to 
percolating ground water); Taylor v. Tampa 
Coal Co., 46 So.2d 392 (Fla. 1950) (the rule as 
to nonnavigable surface waters); and Tampa 
Waterworks Co. v. Cline, 37 Fla. 586, 20 So. 
780, 786 (Fla. 1896). 

*SCorrelative rights as the term is used by 
the Florida courts means simply equal rights to 
use water below one’s land. See note 9, supra. 

4946 So.2d 392 (Fla. 1950). The water body 
was a nonnavigable lake. The doctrine of 
correlative rights is bounded by 
reasonableness requirements in all water 
bodies. This is not quite the same as the 
doctrine of correlative rights as applied in the 
West. There it means that the amount of land 
one owns determines the amount of water he is 
entitled to use. 

Id. at 393 [quoting the circuit court]. 

51C, Leadon, ENVIRONMENTAL EFFECTS OF 
River FLows AND LEVELS IN THE SUWANNEE 
River SuBBASIN BELOW WILCOX AND THE 
SUWANNEE River Estuary (Suwannee River 
Water Management District). 

text accompanying notes 105-107, 
infra. 

The Florida Supreme Court’s adopted 
rule of reasonable use indicates that a 
preference will be given to a use that benefits 
the land overlying the water body. 

54371 So.2d at 670. 

55 RESTATEMENT (SECOND) OF Torts Section 
850A (1977). See “Reasonable-Beneficial” Use, 
supra note 7. 

56F La. Const. Art. II, $7. “Natural resources 
and scenic beauty. It shall be the policy of the 
State to conserve and protect its natural 
resources and scenic beauty. Adequate provi- 
sion shall be made by law for the abatement of 
air and water pollution and of excessive and 
unnecessary noise.” 

5746 So.2d 392 (Fla. 1950). 

585 FLoripA WATER Law 1980, supra note 3, at 
205. “The State’s three major sources of 
income, tourism, agriculture, and phosphate 
mining, are heavily dependent on abundant 
supplies of water.” 

59QOn the other hand, the state’s policy is to 
promote industry and corporate development 
in Florida by providing economic incentives in 
the form of taxing policies. 

6°Consideration of public interest is rela- 
tively recent among riparian jurisdictions, 
traditionally not being a factor considered in 
determining reasonable use. See generally, 
“Reasonable-Beneficial” Use, supra note 7. 

6'Graham v. Estuary Properties, Inc., No. 
58,485 (April 16, 1981). The case recently 
adopted the public trust doctrine of Just v. 
Marinette County, 56 Wis.2d 7, 201 N.W. 2d 
761 (1972), that denial of alandowner’s “ght to 
alter the natural state of his land is not a taking 
for public purposes if the alteration would 
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injure the public’s rights to use of waters held 
in public trust. See, F. MALONEY, R. AUSNEsS 
AND S. Morris, A MopeL WaTER Cope, at 81 
(1972). The intent of the proposed legislation 
that became the FWRA was to apply the 
public trust doctrine to all the waters of the 
state. 

62371 So.2d at 669, 670. See also, Koch v. 
Wick, 87 So.2d 47 (Fla. 1956). 

63 See e.g., Kinnebunk, Kinnebunkport and 
Wells Water District v. Maine Turnpike 
Authority, 147 Me. 149, 84 A.2d 433 (1951). 
The water district lacked standing to sue 
because as a nonriparian it had no right to use 
the water. 

64 Village of Tequesta v. Jupiter Inlet Corp., 
371 So.2d 663, 671 (Fla. 1979). “The Water 
Resources Act of 1972 recognizes a right to use 
water under the common law as separate from 
the right to use water under a permit granted 
pursuant to the act.” F. Maloney & R. Hamann, 
Common Law Water Rights and the Florida 
Water Resources Act of 1972, Environmental 
Regulation and Litigation in Florida, 380 
(1980); FLornipa WaTER Law 1980, supra note 
3, at 9 and 222; and R. Hamann, supra, note 4, 
at 9.26. Currently the South Florida WMD and 
SWFWMD are more developed, already 
having implemented consumptive use _per- 
mitting. South Florida WMD was created in 
1961 and also had multi-purpose authority. 
Both were created in the wakes of devastating 
hurricanes which had damaged the areas; the 
need for better flood control measures was the 
impetus. They are financially independent, 
since they did not receive the taxing restric- 
tions the newer three WMDs are subjected to. 
See F. Maloney & R. Hamann, supra at 332 and 
339; and R. Hamann, supra note 3, at 9.10. In 
fact, underfunding accounts for many of the 
problems the newer districts have encountered 
in administering the FWRA. See Governor’s 
Resource Management Task Force, supra note 
19. 

65 Conversation with Kirk Webster, Director, 
Suwannee River Water Management District 
(May, 1981). 

66F La. Stat. §373.171 (1979). 

67FLa. Stat. §373.171(1)(a) (1979). 

68FLa. Stat. §373.129(3) (1979). 

69FLa. Stat. §373.042 (1979). “The 
minimum flow and minimum water level shall 
be calculated by the department and the 
governing board using the best information 
available. When appropriate, minimum flqws 
and levels may be calculated to reflect 
seasonal variations. The department and the 
governing board shall also consider, and at 
their discretion may provide for, the protec- 
tion of nonconsumptive uses in the establish- 
ment of minimum flows and levels.” 

Stat. §373.042(1) (1979). “The 
minimum flow for a given watercourse shall 
be the limit at which further withdrawals 
would be significantly harmful to the water 
resources or ecology of the area.” 

™ Trouble on the Suwannee, in ENFO, a 
publication of the Florida Conservation 
Foundation (edited by the Environmental 
Information Center). 

72C, Leadon, supra note 51. 

31d. 


747d. at 141; and ENFO, supra note 71, at 4. 

75 See note 70, supra. 

7Fia. Strat. §373.016(2)(e) (1979). “It is 
further declared to be the policy of the 
Legislature: . . . (e) To preserve natural re- 
sources, fish and wildlife. .. .” 

77 GoveRNOoR’s RESOURCE MANAGEMENT T ASK 
Force, COMMITTEE SEVEN, INTEGRATING 
PLANNING AND Po.icy FOR WATER RESOURCES, 
APPENDIX C, Finat StaFF Draft (Oct. 10, 
1979). “In 1974, the Governor and Cabinet, 
acting as head of the [Department of Natural 
Resources (DNR) ], delegated certain parts of 
Chapter 373 to the water management districts 
(WMD ’s), including sections dealing with the 
responsibility for the development of the 
[State Water Use Plan] and the Florida Water 
Plan (FWP). However, specifically withheld 
from delegation was Section 373.026, which 
gave the DNR general supervisory authority 
over all WMD’s along with the responsibility 
to exercise any powers authorized to the 
WMD's by the Act.” 

78In fact Suwannee WMD’s stated policy 
promotes maintaining its waters in their 
natural state. For instance, nonstructural tech- 
niques to control flooding are preferred, as is 
maintenance of natural habitats and of the 
balance of the hydrologic system. See 
Suwannee River Water Management Goals 
and Objectives (adopted by the Governing 
Board on August 16, 1979). 

79FLa. Stat. §373.016(3) (1979). 

Stat. §373.023 (1979). 

5!1FLa. Const. Art. VIII, §2(b) (1968). 

82F La. Stat. §§166.011-.043 (1979). 

83FLa. Stat. §§125.001-.59 (1979) and 
Strat. §170.01-.21 (1979). 

e.g., Fua. Strat. §§373.191-.1962 
(1979). The approach envisioned by the 
legislature is one of cooperation among 
municipalities, counties, regional water supply 
authorities, water management districts, and 
DER. 

SSFia. Stat. §373.223(2) (1979). 

S6FLa. Stat. §§373.139 and .1961(7) (1979). 

ia. Stat. §§373.089, and .093, (1979). 

‘SFLa. Stat. §373.1961 (1979). 

89 Conversations with Lee Worshom, 
attorney for the governing board of St. Johns 
WMD), Sept. 16, 1981. 

% Conversations with James S. Wershow, 
attorney for Suwannee River WMD, Sept. 14, 
1981. 

%'Conversations with Lee Worshom, supra 
note 89. 

MaLOoNey, R. AuSNEssS AND S. Morais, 
MopeL Water Cope, at 79 (1972). Three 
advantages of a permit system over the 
common law are: first, the agency makes the 
decision before the dispute erupts into litiga- 
tion; second, the agency makes its decision 
with consideration given to all water uses and 
users, and can consider the public interest; and 
third, the members of the decision-making 
body are experts on water, so can make deci- 
sions with long-range plans in mind. 

Stat. §373.216 (1979). 

Stat. §373.223(1) (1979). 

%Fia. Stat. §373.016 (1979). 

%FLa. Stat. §§373.012-617 (1979); F. 
Matoney, R. AusNess AND S. Morris, A. MopEL 
Water Cope (1972). Parts I and II of the 
FWRA are from this code. The commentaries 
therein may be used to interpret the provisions 
of the FWRA. For a brief history of develop- 
ment of water law in the eastern states, 
providing knowledge of the conditions that 
led to the creation of model acts and the 
FWRA, see, R. Hamann, supra note 4, at 9.6- 
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9.9; and S. Walker, Florida Water Resources 
Act of 1972, in ENVIRONMENTAL REGULATION 
AND LITIGATION IN FLoripa 10.4 (C. Schulman 
ed. 1981) (a publication of The Florida Bar 
continuing legal education department). 

Fra. Stat. §373.036 (1979). See note 77, 
supra. 

98F La. ADMIN. Cope ch. 17-40 (May 5, 1981). 

99 REASONABLE-BENEFICIAL UsE, supra, note 
7, at 264. 

100 See text accompanying note 55, supra. 

01 FLa. ADMIN. Cope ch. 17-40.04(2) (May 5, 
1981). 

'02See Fria. ADMIN. ch. 17-40.04(3) 
(May 5, 1981). 

ADMIN. 
(May 5, 1981). 

'4Special damages is a requirement for 
bringing a nuisance action. This may be used 
as an alternative to using the Environmental 
Protection Act, infra note 106. The advantage 
of using the common law nuisance action is 
that a plaintiff need not exhaust its 
administrative remedies prior to using the 
judicial system. See Town of Surfside v. City 
Line Land Co., 340 So.2d 1287 (Fla. 3d D.C.A. 
1977); Wetzel v. A. Duda & Sons, 306 So0.2d 533 
(Fla. 4th D.C.A. 1975). 

15 Stat. §403.413 (1979). 

'6Florida Wildlife Federation v. State 
Department of Environmental Regulation, 
390 So.2d 64 (Fla. 1980). The case also 
affirmed that a corporation was a private 
citizen for purposes of the Environmental 
Protection Act. In that case, the fact that 
members of the Federation used the affected 
water body for recreation was sufficient to 
constitute a direct interest in the result of the 
case. 

'07 FLornipA WATER Law 1980, supra note 3, at 
234. 

Stat. §373.229 (1979). 

M9 FLA. Stat. §373.036(8) (1979). See FLoRIDA 
WatTER Law 1980, supra note 3, at 234. 

110355 So.2d 796 (Fla. 2nd D.C.A. 1976). 

‘7d. at 797. “The water crop is the amount 
of rainfall less the amount lost by evaporation 
and plant use (evapotranspiration).” See 
FLoripa WaTER Law 1980, supra note 3, at 239- 
40. This commentator believes it is a step 
backward to the correlative rights system. The 
practice developed in California and was 
intended to apply to agricultural areas. Each 
landowner would be allotted a proportional 
amount of the total water crop of an area, 
based on the amount of land he owned. 
Obviously the theory is worthless when the 
user is a municipality, not a farmer. However, 
when the municipality is transporting its water 
from an agricultural area, as was true in the 
case at hand, the water crop theory may 
protect the existing uses, i.e., the agricultural 
uses. 

'2Pinellas County v. Southwest Florida 
Water Management District, Case no. 79- 
2325R, and West Coast Regional Water Supply 
Authority v. Southwest Florida Water 
Management District, Case no. 79-2393R 
(Dept. of Admin. April 9, 1980) (Diane D. 
Tremor, Hearing Officer with the Div. of 
Admin. Hearings). 

ADMIN. Cope ch. 16J-2.11(3). Condi- 
tions for a Consumptive Use Permit: Issuance 
of a permit will be denied if the amount of 
water consumptively used will exceed the 
water crop of lands owned, leased or other- 
wise controlled by the applicant. (Except 
where determined otherwise, the water crop 
{precipitation less evaporation] throughout 
the District will be assumed to be three 


Cope ch. 17-40.10(2)-(4) 


hundred sixty-five thousand (365,000) gallons 
per year per acre.) (7) Another subsection of 
Rule 16J-2.11 provides that the governing 
board of SWFWMD may grant an exception 
to the water crop rule. Subsection (5) of Rule 
16J-2.11 provides that (5) The Board for good 
cause shown may grant exceptions to the pro- 
visions of paragraphs (2), (3), (4), and (10) of 
this rule when after consideration of all data 
presented, including economic information, it 
finds that it is consistent with the public 
interest. 

'l4See Pinellas County v. SWFWMD, supra 
note 112, at 17. 

5]. Wershow, Legal Implications of Water 
Management in Florida’s Future, 54 Fa. B. J. 
526, 529 (1980). 

116 FLoriDA WATER LAw 1980, supra note 3, at 
210. “The independence of these districts from 
one another permits diverse approaches to 
management of water resources.” 

Stat. §373.103 (1979). 

Stat. §373.114 (1979). See Forma 
Water Law 1980, supra note 3, at 218. “In fact, 
DER has limited power to implement 
anything that is inconsistent with the policies 
of the water management districts. Although 
Chapter 373 gives DER ‘general supervisory 


authority’ over the water management 
districts, this power is largely illusory since the 
Governor and Cabinet are _ exclusively 
empowered to ‘review and .. . rescind or 
modify, any rule or order of a water manage- 
ment district... 

ADMIN. Cope ch 17-40.05 (May 5, 
1981). 

1207d. See also Stat. §373.223(2) (1979). 
This section provides for transfers of water 
within districts. It would have to be satisfied 
for inter-district diversions also. “The govern- 
ing board of the department may authorize the 
holder of a use permit to transport and use 
ground or surface water beyond overlying 
land, across county boundaries, or outside the 
watershed from which it is taken if the govern- 
ing board or department determines that such 
transport and use is consistent with the public 
interest, and no local government shall adopt 
or enforce any law, ordinance, rule, regulation, 
or order to the contrary.” 

IFLA. Stat. §§403.001-.4153 (1979). 

12F La. Stat. §§253.001-.785 (1979). See also 
FLorwwa WarTER Law 1980, supra note 3, at 108. 

'3C. Leadon, supra note 51, at 135. “Very 
small reductions in the average water level of 
the lower Suwannee River near the town of 
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Suwannee, about two miles upriver from the 
Gulf of Mexico, would allow large increases in 
the extent of salinity intrusion into the coastal 
aquifer of the subbasin. A reduction of three 
inches in the average level of the lower 
Suwannee River near the town of Suwannee 
would allow salt water to rise approximately 
10 feet closer to the ground surface beneath 
the town of Suwannee. 

124F La. ADMIN. CODE ch. 17- 3.05; 3.071-3.121. 

La. ADMIN. Cope ch. 17-4.28. 

Stat. §§253.123, 253.124, 253.1241 
(1979). 

La. Stat. §§403.011-4153 (1979). 

28FLa. ADMIN. Cope ch. 17-4. the specific 
authority for these rules is Chapter 403 of the 
Stat. (1979). 

!29See FLorina WATER Law 1980, supra note 
3, at 108-09. It is a joint permit system. The 
application goes to DER which forwards a 
copy to the Corps. Both must approve the 
permit. 

130 See F. Maloney and R. Hamann, Integrat- 
ing Land and Water Management, 108-109, 
Water Resources Research Center, 
Publication No. 54 (College of Law, Center 
for Governmental Responsibility, University 
of Florida); F. ANpERSON, NEPA IN. THE 
Courts, A LEGAL ANALYSIS OF THE NATIONAL 
ENVIRONMENTAL Po icy Act, text accompany- 
ing note 39 (Environmental Law Institute 
1973). 

'31 See Fa. ApMin. Cope ch. 17-40.05 (May 5, 
1981). “Water Transport. The following shall 
apply to the transfers of water where such 
transfers are regulated pursuant to Part II of 
Chapter 373, Florida Statutes. . . .” 

at 17-40.05(1). 

133 See Fia. Stat. §373.129 (1979). 

La. Stat. §403.412 (1979). 

'95FLa. Stat. §373.114 (1979). 

136 F La. Stat. §120.68 (1979). 

137 See S. Walker, Florida Water Resources 
Act of 1972, in ENVIRONMENTAL REGULATION 
AND LITIGATION IN FLoripa 10.4 (C. Schulman 
ed. 1981) (A publication of The Florida Bar 
continuing legal education department). 

1388 See Stat. 373.036 (1979) (providing 
for creation of a comprehensive State Water 
Use Plan). See notes 19 and 20 supra. 

89196. See F. Maloney and R. Hamann, 
Common Law Water Rights and the Florida 
Water Resources Act of 1972, in 
ENVIRONMENTAL REGULATION AND LITIGATION 
IN Fiorina, 323 (1980), at 340, and Mopet 
Water Cone, supra note 92, at 92-93. Both the 
House Natural Resources Committee and the 
MopbeL WaTeER CobE proposed creation of a 
State Water Resources Board. The legislature's 
proposed board would consist of the chairmen 
of the five WMD’s, the chairmen of the eleven 
regional planning councils, and the secretary 
of DER. That proposed by the MopEL WaTER 
Cove would consist of five appointees of the 
Governor; one attorney, one hydrologist, one 
farmer, and two laymen. The WMD’s are 
opposed to the legislature’s proposal because 
they could be out-voted by the regional plan- 
ning council members. The advantages of the 
Water proposal are the small size 
and the fact that the members would be dis- 
interested in promoting special interests of the 
individual districts and regions. See also 
FLoripa WATER Law 1980, supra note 3, at 117- 
18. The Environmental Regulatory 
Commission sets DER’s water quality 
standards and acts as the appeals board for 
final actions taken by DER. The State Water 


Resources Board could do the same for water 
quantity regulation by DER. 
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LAW OFFICE ECONOMICS 


Administrative problems in the 
law firm— a structured approach 
to their solution 


By Robert J. Berkow and Lawrence A. Baer 


Law firms devote considerable 
energy and expertise to the develop- 
ment and growth of their legal prac- 
tices. Indications are that this effort is 
richly rewarded.! However, many 
firms do not make this same commit- 
ment to preparing for or resolving 
the administrative problems engen- 
dered by growth. Consequently, 
firms which grow rapidly from sole 
practices to operations with 12 to 15 
lawyers, ‘as well as larger firms that 
sustain annual growth rates of 25 
percent or more, often reach critical 
thresholds where policies, proce- 
dures, systems and morale begin to 
break down as firm complexity and 
the volume of work increase. 

Typically, the following adminis- 
trative failures are experienced by 
firms reaching a critical threshold: 

Bookkeeping: Systems and_per- 
sonnel are overtaxed, error-prone 
and incapable of handling the in- 
creased volume and complexity of 
financial transactions. Financial 
statements are neither sufficiently 
frequent nor properly formatted to 
allow the partners to obtain a clear 
picture of firm financial activity and 
status. 

Billing: The pressures of the legal 
practice are making billing less of a 
priority and substantial amounts of 
unbilled time and disbursements are 
accumulating. Cash flow crises and 
mushrooming receivables are the 
result. 

Timekeeping: Lack of controls 
over the processing and prompt sub- 
mission of time records results in bills 
to clients that do not accurately re- 
flect the total time expended or the 
legal work rendered. Recorded time 
is not increasing in proportion to 


growth in both the number of legal 
staff members and the hours they 
apparently expend. 

Client Records: Filing systems are 
overcrowded and _ disorganized. 
Individual files are frequently dam- 
aged and difficult to access. Mis- 
placed or lost files, unaddressed 
conflicts of interest and inadequate 
docket/calendar/deadline controls 
increase the firm’s vulnerability to 
malpractice claims. 

Workload: Business is increasing 
but inefficiencies prevent salaries 
from keeping pace with growing 
workloads and responsibilities. 
Efforts to accomplish routine tasks 
are frustrated and staff is complain- 
ing vociferously about working con- 
ditions. Management fears that 
valued employees will leave the firm. 

Failure to deal with these problems 
frequently results from two equally 
significant factors. The first is the 
press of legal work, which occupies 
the time of partners and associates 
to the exclusion of all other activities, 
particularly administrative duties. 
The second is the lack of an efficient, 
effective method for defining, ana- 
lyzing and resolving problems. 

If administrative problems are to 
be addressed, so that the firm can 
maintain the high standards of ser- 
vice that accounted for its growth 
and can continue to prosper, prob- 
lems must be recognized by at least 
some members of the firm; support 
for the resolution of problems must 
be achieved; legal activities must be 
temporarily set aside and a method 
of problem resolution developed. 
Simply recognizing problems and 
the need for solutions is not sufficient 
for the planned and orderly modifi- 


cation or development of the sys- 
tems, policies and procedures re- 
quired. 


Gathering support 


The full support, cooperation and 
commitment of all the partners to the 
problem identification and resolu- 
tion process is essential if administra- 
tive difficulties are to be dealt with 
effectively. To gather the support 
required, it is suggested that the 
partners meet to assess the level of 
interest in and concern for the resolu- 
tion of managerial and administrative 
problems. Any difficulty encoun- 
tered in assembling the partners for 
such a meeting is most likely indica- 
tive of lack of interest and/or a sense 
of urgency concerning problems and 
their resolution. Assuming a meeting 
is possible to arrange, a lack of in- 
terest or sense of urgency can be 
reversed and support for administra- 
tive reorganizational efforts may be 
gathered through a cogent presenta- 
tion of specific examples of system 
failures coupled with graphic de- 
scriptions of their consequences. 

This initial meeting should result in 
the partners reaching a general con- 
sensus regarding the firm’s problems 
and needs, along with a schedule of 
additional meetings to define more 
precisely the firm’s problems and 
determine the priorities with which 
they should be addressed. 


Defining and assigning priorities 
to identified problems 


Once the problems within the firm 


Lawrence A. Baer and Robert J. Berkow are 
the principals of Baer, Berkow Associates, 
Inc., a New York City based management con- 
sulting firm specializing in the analysis, de- 
velopment and implementation of law office 
policies, procedures and systems. 
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have been identified, as suggested 
above, and a commitment to their 
resolution achieved, a detailed re- 
view of reorganizational require- 
ments must be undertaken. This 
requires an in-depth examination of 
the full range of operational areas 
within the firm. 

A series of formal meetings with 
agenda indicating the topics to be 
discussed is suggested for this pur- 
pose. These meetings should concern, 
but not necessarily be limited to, the 
following: 

1. The goals, orientation and phi- 
losophy of the partners; 

2. The availability of, and need 
for, management level reports con- 
cerning billing, timekeeping, fi- 
nances, departmental and _ client 
contributions to income, and legal 
and nonlegal staff utilization; 

3. The level and adequacy of com- 
munications among partners, asso- 
ciates and paralegals, their individual 
attitudes and work procedures, as 
well as the adequacy, quantity and 
quality of the supervision they re- 
ceive: 

4. The adequacy in both quantity 
and quality of existing secretarial/ 
reception services, work flow pro- 
cedures and controls, and back-up 
arrangements for essential support 
staff members; 

5. Adequacy, consistency and 
internal controls over bookkeeping 


personnel and procedures, and level 
of service provided by outside ac- 
countants; 

6. Timekeeping methods and 
their suitability to the recording and 
processing of chargeable time; 

7. Billing practices and procedures 
and their adequacy for ensuring rela- 
tively smooth cash flow and the 
prompt generation of bills and state- 
ments; 

8. Disbursements and adequacy 
of tracking, posting and billing pro- 
cedures, as well as actual costs to firm 
and charges to clients; 

9. Records management systems, 
standards and controls including 
retrieval, return and storage pro- 
cedures, and provisions for research- 
ing potential conflicts of interest; 

10. Adequacy and organization of 
library materials including retrieval, 
return and acquisition procedures as 
well as library space requirements; 

11. Physical plant in terms of 
departmental groupings, traffic flow 
patterns, support staff/service acces- 
sibility, personnel desires and _ re- 
quirements, and ability to accommo- 
date continued growth; 

12. Suitability and utilization of 
equipment, furnishings and supplies 
including telecommunications, photo- 
copying, dictation, word processing, 
typing, filing, support staff work- 
stations, secure storage and first-aid; 

13. Docket, calendar, appoint- 
ment and deadline control proce- 
dures and policies; 

14. Intraoffice forms and_ their 
suitability for effective, efficient 
data capture, transmission and proc- 


essing; and 

15. Personnel policies including 
recruitment, hiring, training, orienta- 
tion practices, and employee benefit 
policies. 

These meetings may reveal pre- 
viously unidentified problems or 
solutions to simple but annoying 
difficulties. Discussions of the various 
operational areas of the firm should 
not, however, focus on the formula- 
tion of “snap” solutions to identified 
difficulties. They should serve to 
develop an understanding of the 
firm’s overall needs and make possi- 
ble their evaluation in terms of 
urgency, the expertise required to 
resolve them and the relative priority 
with which they should be resolved. 
Evaluation of identified problems in 
these terms is essential if the appro- 
priate method of problem resolution 
is to be determined. 

Measures of urgency should be 
based on the amount of time that the 
firm can function “comfortably” 
with a problem and the potential for 
malpractice liability and the risk to 
income associated with it. The 
urgency of a problem may also be 
measured by the willingness to de- 
vote firm resources to its resolution. 
Problems of high urgency are those 
that present an immediate potential 
for malpractice or those that are felt 
to be having a significant and nega- 
tive impact on the firm’s “bottom 
line.” A problem of low urgency is 
one which may be resolved within a 
year without incurring additional 
operational problems or unreason- 
able costs. 


CMS— 


the Top-of-the-Line 
Legal Management System 
that pays for itself 


DataGeneral 


Custom Management System's 
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benefits of the CMS Legal 
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General equipment, known for its 
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“The company reputation built" 


Custom Management Systems, 


PO. Box 10046 * Tallahassee, FL 32302 « (904) 224-7313 


24 THE FLORIDA BAR JOURNAL/JANUARY 1982 


j 


Expertise is a measure of a prob- 
lem’s complexity and the nature of 
the knowledge required for its reso- 
lution. A problem requiring a high 
degree of expertise is one for which 
the knowledge or experience re- 
quired for problem resolution is not 
available as an internal resource of 
the firm. A low degree of required 
expertise indicates that the knowl- 
edge or resources needed for prob- 
lem resolution are readily available 
or may be easily developed within 
the firm. 

Priority is a judgmental ranking of 
the problems identified in the order 
to be resolved. Placing problems in 
order of priority is critical when 
more than one “urgent” problem 
has been identified or when the reso- 
lution of one problem is required 
before another can be effectively 
addressed. 

The result of these meetings should 
be a chart of the firm’s problem areas 
(similar to chart 1), that indi- 
cates specific conditions making 
each area problematic, ratings for 
each area in terms of urgency and 
required expertise and a number 
indicating the priority with which 
each identified problem should be 
addressed. 


Determining route 
to problem resolution 


After having defined and priori- 
tized firm’s needs, a decision must be 
made regarding the methods, for 
problem resolution. Essentially, the 
firm must decide whether to solve 
the difficulties through use of internal 
resources or outside services. There 
are four relevant considerations for 
making this decision: degree of ur- 
gency; degree of required expertise; 
availability of firm resources; and 
number of problem areas. 

A problem rated “urgent” and 
judged to require a high level of ex- 
pertise can be resolved most expedi- 
tiously and cost-effectively through 
the use of specialized outside con- 
sulting services. 

The route to choose for the resolu- 
tion of all other categories of prob- 
lems will depend upon the availability 
of internal resources for involvement 
in the resolution process. If staff time 
can be devoted to resolving the prob- 
lem without creating additional diffi- 
culties, then a satisfactory resolution 
of the identified problem should be 
possible with little or no outside 
involvement. However, if the involve- 
ment of one or more essential, fully 


utilized or fee-producing members 
of the firm will be required to resolve 
the problem effectively, then outside 
consulting services will be the pre- 
ferred route. 

The “tree” in chart 2 should facili- 
tate arriving at a decision regarding 
the preferred method to choose for 
problem resolution. 

If numerous interrelated areas 
require reorganization, the firm has 
either grown at an extremely rapid 
rate or the firm has waited too long to 
address the needs. Such problem 
situations usually require a compre- 
hensive “systems approach” for 
resolution. That is, a method whereby 
data regarding all areas of a firm’s 
operations are assembled and ana- 
lyzed in conjunction with information 
regarding the firm’s requirements. 
This information is then integrated 
into a “solution system” which em- 
phasizes the interrelationships be- 
tween all areas or departments and 
provides a holistic resolution to the 
problems. In such situations, where 
many interrelated areas of a firm are 
experiencing problems, the services 


of a consulting firm with knowledge 
and expertise in all areas of a legal 
practice should be considered. 

If only one problem area or several 
less complex and independent prob- 
lem areas have been identified, and 
it has been determined that they may 
be addressed using internal resources, 
a method for detailed problem 
analysis, solution determination and 
implementation is required. A com- 
mittee (which need not consist solely 
of partners) or an interested and 
knowledgeable individual should be 
delegated to conduct an in-depth 
analysis of the problem area(s). 

The result of this analysis should be 
a series of alternative solutions and 
implementation steps for effecting a 
resolution. An in-depth analysis is 
critical to the determination of an 
acceptable solution for a problem, as 
unconsidered contributing factors or 
unaddressed requirements will re- 
duce the usefulness of the solution. 
Indeed, the success of a solution 
based on a cursory analysis of a prob- 
lem will be highly dependent on luck 
or intuition and would be as likely to 


CHART NO. 1 
Area Problems Urg. Exp. Pri. 
Bookkeeping — Excessive accounts receivable. No histori- High High l 
cal records of financial transactions with 
clients. 
Timekeeping Volume of time records is greater than Low High 5 
staff's ability to process them—a computer 
is being considered to resolve the problem. 
Work flow Support staff members appear to have High Low 2 
slack time but overtime requirements are 
increasing. 
Form File Attorneys are “recreating the wheel” when Low Low 4 
preparing standard documents. 
Office General deterioration of inner offices’ Low Low 3 
appearance. 
CHART NO. 2 
Resources Available 
Outside 
High Urgency : 
Resources Not 
Available 
High Expertise Outside 
Resources Available 
€ ces Available 
Low Urgency : 
Resources Not 
Available Outside 
Resources Available 
Internal 
igh Urgency ha 
High Urgency Resources Not 
Low Expertise ae Outside 
Resources Available 
Internal 
Low Urgency ae 
Resources Not 
Available Outside 
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make situations worse as it would be 
to improve them. 

The in-depth analysis of problem- 
atic policies, procedures and systems 
should be conducted in terms of the 
area’s internal and external environ- 
ments in conjunction with the mana- 
gerial/administrative constraints to 
be imposed upon it. 

Internal environment—Consider 
the personnel and equipment dedi- 
cated to the department, their proce- 
dures, practices and attitudes toward 
their work and responsibilities. Con- 
sider the forms used by the depart- 
ment and the data gathered through 
their use, as well as the methods used 
to process this data and disburse it to 
the external office environment. 
Considerations of the internal envi- 
ronment should stress the problems 
perceived by the department staff in 
the context of the problems identi- 
fied by the partners. The solutions to 
these problems that have been deter- 
mined or unsuccessfully tried in the 
past, along with the reasons for their 
failure and/or disuse, should also be 
considered. Remember to consider 
employees’ needs for job satisfaction. 

External environment—Consider 
those groups or individuals who 
interact with the department whose 
problems are being analyzed, and 
the specific nature of their inter- 
action. Consider the forms generated 
outside the department for its use, 
such as a new matter memorandum 
in the case of records department. 
Examine these factors in terms of 
their contribution to the existing 
problem. 


Managerial/administrative 
straints—Consider both the services 
required of the area or department 
by management as well as the con- 
straints within which the department 
or area must operate, including: the 
level of desired departmental service 
and the resources (equipment, mate- 
rials, space and personnel) that could 
be acceptably allocated to the de- 
partment in terms of the services 
expected; the level of controls on 
performance that should be provided 
to ensure compliance with minimum 
standards of operation; the accept- 
able level of direct supervision/ 
administration; and the desired level 
of management involvement with 
the area or department. 

Adherence to this data gathering 
procedure should provide necessary 
information for the formulation of 
several solutions to the identified 
problem(s). 

The applicability of the formulated 
but still speculative solutions must 
then be determined through use of a 
situational model or a walk-through 
technique in which all possible situa- 
tions are presented to the paper solu- 
tions. In this way, the effects of 
changes in procedures or systems can 
be studied without incurring the 
expense of physically making the 
changes. It is important that no single 
solution be considered ideal until 
other solutions have been determined 
inferior. The solution passing the 
simulation test with the highest de- 
gree of internal consistency should 
be selected for implementation. 


Implementation of strategies 


Once the optimal solution has been 
identified, presented to the partner- 
ship and approved, a_ sequential 
implementation plan should be 
developed. This implementation 
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plan should consist of a list of the 
individual tasks that comprise the 
solution in the order to be accom- 
plished. Each element or individual 
task should also be associated with a 
time frame and performance objec- 
tives measurement. 

A solution to a problem with any of 
the following elements should be 
placed at the beginning of an imple- 
mentation sequence: (1) new equip- 
ment with long order-to-delivery 
times; (2) the development of forms 
requiring testing or redesign and 
retesting; (3) the addition of person- 
nel for whom extensive recruitment, 
orientation or training is expected. 

Where forms are concerned, it is 
suggested that typewritten or hand- 
written prototypes be utilized init- 
ially to minimize the costs of type- 
setting and printing in the event that 
redesign is required and also to 
shorten time required to begin the 
implementation process. 

Any implementation plan should 
also provide for the following: 

e the preparation of detailed 
documentation of the new proce- 
dures and associated personnel 
responsibilities; 

e one or series of group and/or 
individual meetings explaining the 
new procedures to members of the 
firm at all levels and to address ques- 
tions and attitudinal or behavioral 
problems; 

e trial testing of the new proce- 
dures and examination of procedure 
products (e.g., reports, files) to 
determine extent of further develop- 
ment (For extremely complex pro- 
cedures or systems, it may be desir- 
able to operate the old and new 
procedures in parallel to ensure that 
the new procedures are fulfilling the 
prescribed requirements. ); 

e modification of procedures 
when and if they are not producing 
expected results; 

e full-scale integration of all per- 
sonnel, forms, equipment and pro- 
cedures; 

e final documentation of proven, 
functioning procedures; 

e scheduled, ongoing evaluation 
and re-evaluation of all procedural 
and personnel aspects of the system 
with special emphasis on situations 
involving noncompliance. 

The implementation phase is the 
most important part of the reorgani- 
zational project; if it is not carefully 
conceived, and assiduously and 
methodically conducted, the entire 
project may fail. 


Conclusion 


Resolving difficulties is not a 
particularly easy or pleasant process 
if for no other reason than it requires 
that attention be focused on prob- 
lematic situations. It is, therefore, 
good sense to maximize one’s chances 
for success when engaging in this 
activity. 

Structured problem analysis/ 
solution techniques, such as the one 
presented in this article, are not 
magic formulas, but they do help 
evaluate a problem objectively and 
thus offer an alternative to either 
not solving your problem, partially 
solving your problem, or being 
dependent upon intuition and luck 
for arriving at a solution. In addition, 


the use of these techniques should 
substantially improve the quality of 
the solutions determined and 
management’s confidence in them. 
Common sense would seem to 
dictate that the greater the effort 
expended defining and analyzing a 
problem, the less the effort required 
in arriving at and implementing an 
effective resolution to it. The use of 
structured problem solving tech- 
niques may be expected to reduce 
the time, money and effort expended 
in the long-term by decreasing the 
probability of false starts, half solu- 
tions, inappropriate solutions, un- 
necessarily demoralized, dislocated 
staff, confusion regarding firm poli- 
cies and procedures, and loss of 


confidence in management. 
Attorneys have been educated 
to recognize the value of thorough 
research for the solution of legal 
problems; being equally thorough 
when making administrative deci- 
sions should be valued as highly. o 


'A recent review of the staffing patterns of 
178 small to medium size law firms, based in 
New York City, illustrates this pattern clearly. 


Growth Rate (#) 
1977-1980° 


Number of 
Firms 


Percent of 
Total Sample 


100 + 
50-99 
25-49 
1-24 
0 
less than 0 
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LABOR LAW 


Racial preferences in the federal 
grant programs: Is there a basis 
for challenge after Fullilove v. 
Klutznick ? 

By Peter G. Kilgore 


On July 2, 1980, the Supreme Court 
issued its third landmark decision in 
as many years in the area of race- 
based affirmative action programs. 
Fullilove v. Klutznick! culminated 
numerous legal challenges to the 10 
percent minority business enterprise 
(MBE) set-aside imposed by Con- 
gress in federal grant programs under 
the Public Works Employment Act 
of 1977 (PWEA).2 Since the racial 
quota was affirmed by the Court the 
question is: Did Fullilove settle this 
area of the law? 

Congressional use of set-aside pro- 
grams originates from the enactment 
of the Small Business Act of 1953.3 
This statute permitted small business- 
es to enter into government contracts 
on a less competitive basis than other 
businesses in order to strengthen 
their economic position with particu- 
lar emphasis given to those com- 
panies located in areas of high un- 
employment and low income.‘ 
Despite this purpose, the program 
was mostly inactive during the first 
15 years, resulting in little aid flow- 
ing to small businesses, including 
MBE’s.’ Political events in the mid to 
late 1960s, however, altered this 
pattern. 

Following widespread urban 
unrest in 1967, President Johnson ap- 
pointed the Kerner Commission to 
investigate civil disorders in the 
ghettos. The Commission’s recom- 
mendation that the government 
encourage business ownership by 
minorities® resulted in the issuance of 
three Presidential Executive Orders. 
President Nixon formally established 
the MBE program in 1969 by issuing 
E.O. 11458.7 This Order was supple- 
mented a year later by issuance of 
E.O. 11518,8 which directed all 


federal departments to increase the 
proportion of procurement contracts 
to small businesses, especially 
MBE’s. In 1971, those Orders were 
superceded by E.O. 11625,9 which 
directed federal agencies to enact, 
support and encourage MBE 
programs. 

While efforts were made there- 
after to implement that policy by 
both the Executive Department and 
the Congress, a specific statutory 
quota for MBE’s was not enacted 
until passage of the PWEA in 1977. 
This Act authorized the expenditure 
of four billion dollars as a short term 
measure to alleviate national em- 
ployment in the construction 
industry and stimulate the 
economy by assisting state and local 
governments in building public facil- 
ities.!' Applicants seeking to qual- 
ify for grants, however, had to agree 
that 10 percent of the amount of each 
grant would be expended for 
MBE’s.!2 


Fullilove v. Klutznick 

Fullilove was the fourth major case 
in the Supreme Court to have raised 
the question about the legality of 
affirmative action programs since 
1974. DeFunis v. Odegaard™ never 
reached the constitutional issue of so- 
called reverse discrimination 
because of mootness. Regents of the 
University of California v. Bakke," 
consisting of six separate opinions 
and two separate majorities, held 
that the University’s denial of ad- 
mission to a white applicant consti- 
tuted racial discrimination in vio- 
lation of Title VI of the Civil Rights 
Act of 1964," and that race may be 
considered in a school admissions 
program without being a per se viola- 


tion of equal protection. 

In United Steelworkers of America 
v. Weber,'§ the Court held solely on 
statutory grounds that the white 
plaintiff was not discriminated 
against because Title VII of the Civil 
Rights Act of 1964!" did not forbid 
private employers and unions from 
voluntarily agreeing upon the type of 
affirmative action plan involved in 
that case. Left unresolved by these 
cases, however, was any majority 
decision about the constitutional 
legality of racial preferences 
imposed under such programs. 

Previous decisions of the Supreme 
Court, while not indicating a total 
uniformity about the test to be used 
in evaluating equal protection 
challenges, have resulted in three 
predominant standards. The 
“rational-basis” test is the least 
rigorous and one under which 
constitutional challenges have little 
likelihood of success.!* The “middle- 
ground” test, developed in gender- 
based discrimination cases, requires 
that classifications designed to 
further remedial purposes must serve 
important governmental objectives 
and be substantially related to the 
achievement of those objectives.!® 
The “strict scrutiny” test requires the 
government to establish a 
compelling reason for the suspect 


Peter G. Kilgore is a partner in the firm of 
Kirlin, Campbell & Keating, Washington, 
D.C., and New York City. He was formerly 
assistant general counsel to the Occupational 
Safety and Health Review Commission. 
Kilgore received a B.S. degree from the 
University of Wisconsin, a J.D. degree from 
Valparaiso University, and an LL.M. degree in 
labor and constitutional law from Georgetown 
University. 

He writes this column on behalf of the Labor 
and Employment Law Section, Patricia A. 
Renovitch, chairman, and John P. McAdams 
and Joan Stewart, co-editors. 
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classification and to prove that no 
less restrictive means is available to 
achieve that purpose.?° Application 
of strict scrutiny, however, has been 
limited. While it may be strict in 
theory, it is usually fatal in fact.2! The 
question, therefore, was which test, if 
any, would be used in the affirmative 
action context. 

Bakke resulted in one Justice 
(Powell) applying the strict scrutiny 
test; four Justices (Brennan, Marshall, 
Blackmun and White) applying the 
middle-ground test; and four Jus- 
tices (Stewart, Stevens, Rehnquist 
and Chief Justice Burger) not ad- 
dressing the issue at all. Fullilove, 
consisting of five separate opinions, 
none of which attracted more than 
three votes, resulted in the remaining 
four Justices expressing their view, 
and one possibly making a change in 
the standard applied. 


Justices Stewart and Rehnquist 


The most stringent equal protec- 
tion standard was set forth in the dis- 
senting opinion of Justices Stewart 
and Rehnquist. They, like Justice 
Powell in Bakke, required that 
authority exist as a threshold consid- 
eration for the imposition of racial 
preferences. Unlike Justice Powell, 
however, they implied that Con- 
gress does not have the power to pass 
such a measure because it neither has 
the “dispassionate objectivity nor the 
flexibility . .. needed to mold a race- 
conscious remedy.”?? 

With respect to the test, they too 
required that affirmative action 
programs be strictly scrutinized, al- 
though the elements of the test are 
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defined differently than that of their 
colleague. The government may 
never act to the detriment of an 
individual because of race unless 
the sole purpose is to eradicate the 
actual effects of identified discrim- 
ination. The record must establish 
what illegal discrimination is being 
remedied, and the classification may 
effectuate no objective other than the 
elimination of the effects of that 
discrimination. 

Under this criteria, the PWEA 
racial classifications were found 
substantially lacking. First, there was 
no evidence of any past discrimina- 
tion in the disbursement of federal 
contracting funds. Second, the Act’s 
legislative history indicated at least 
two objectives other than counter- 
acting any alleged effects of past or 
present discrimination. Finally, the 
10 percent MBE set-aside was not 
carefully tailored to achieve the 
remedial purpose. No waiver was 
permitted for any governmental 
entity or private contractor able to 
demonstrate that they had _ not 
engaged in illegal discriminatory 
behavior. Moreover, the set-aside 
was not directed solely at those firms 
arguably suffering from past or 
present discrimination. A_ racial 
preference, even if enacted to 
remedy the effects of discrimination, 
paints with too broad a brush to 
include all persons of a particular 
race. 


Justice Powell 

Consistent with his opinion in 
Bakke, Justice Powell imposed the 
strict scrutiny test on all racial classi- 
fications, whether for so-called 
benign remedial purposes or for less 
worthy motives. The elements of his 
test, however, were somewhat less 
stringent than the Stewart-Rehnquist 
approach. 

First, the governmental body 
imposing the preference must have 
authority to act in response to 
identified discrimination. Unlike 
Justices Stewart and Rehnquist, 
however, Justice Powell found 
unquestionable authority for Con- 
gress to identify and remedy the ef- 
fects of discriminatory practices. Of 
particular importance was Justice 
Powell's emphasis on the fact that 
Congress, rather than some other 
body, imposed the quota before the 
Court in Fullilove. Whether he would 
find authority for any other govern- 
mental body to ipose the same type 
of racial preference under the same 
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circumstances is very much open to 
question. 

Second, the governmental body 
imposing the preferences must make 
findings of illegal discrimination. In 
Fullilove, Justice Powell appeared to 
step back somewhat from _his 
“specific” findings requirement 
stated in Bakke, for the MBE pro- 
vision was included on the barest of 
findings. In fact, Congress’ mere 
involvement in the field of civil rights 
over an extended number of years 
seemed sufficient. However, 
emphasis was again made that 
deference must be given to 
Congress. Justice Powell clearly 
warned that the “degree of speci- 
ficity required in the findings of 
discrimination . .. may vary with the 
nature and authority of a 
governmental body.” 

If those two factors are estab- 
lished, the racial classification will 
survive scrutiny only if the means 
selected to achieve the objective are 
narrowly drawn. However, Justice 
Powell's. definition of the least 
restrictive means test also appeared 
less exacting than applied in Bakke. 
The choice of remedies is a balancing 
process and Congress’ selection 
should be upheld if it is equitable and 
reasonably necessary to redress the 
wrong. The 10 percent quota 
satisfied this requirement. Again 
caution was made that the discretion 
in the choice of remedies may also 
vary with the nature and authority of 
the governmental body. 


Justices Burger and White 


Chief Justice Burger was joined by 
Justices White and Powell (who 
wrote a separate concurring opinion 
already discussed). While the 
opinion analyzed the set-aside on a 
basis somewhat resembling the 
traditional strict scrutiny test, it 
refused to endorse either Justice 
Powell’s strict scrutiny elements or 
the middle-ground test in Bakke. 
This is significant in that Justice 
White adopted the middle-ground 
test in Bakke. Thus, it appears he had 
stepped back from this earlier 
endorsement. 

The elements of the test appear 
less exact than either the Stewart- 
Rehnquist or Powell approaches. As 
in Justice Powell's opinion, particular 
emphasis was made that Congress 
rather than some other governmental 
body imposed these racial preferen- 
ces. In addition, repeated reference 
was made that this was a “facial 


constitutional challenge,” not an 
action seeking to right a wrong 
causing a known injury. No specific 
injury warranting damages was 
made; no evidence was presented 
that the MBE provision violated the 
constitutional or statutory rights of 
any party to the case. Emphasizing 
the narrowness of the opinion as a 
result, two basic elements guided 
their evaluation. 

First, the object of the legislation 
has to be within Congress’ con- 
stitutional powers. Second, if it is, the 
use of racial criteria must be a con- 
stitutionally permissible means to 
achieve that objective. In regard to 
the first criterion, little difficulty 
arose for these Justices to find that 
the imposition of preferences to 
eliminate the barriers from MBE 
federal grant participation fell under 
several constitutional provisions, 
including, inter alia, the spending 
powers clause in Article I and the 
enabling clause in the 13th amend- 
ment. With respect to the second 
criterion, while it was admitted that 
the remedy chosen (10 percent set 
aside) must be narrowly tailored, 
great latitude was given to Congress’ 
choice. 

A warning was given, however, 
that, even as to congressional set- 
asides, irrespective of those of 
another governmental body, 
Congress must be careful not to 
exclude from its choice an 
identifiable minority group in the 
preferred class that has suffered an 
equal or greater degree of disad- 
vantage than those groups included. 
Further, a viable challenge may also 
exist for over-inclusiveness where the 
benefits of the program are given toa 
business solely because of race but 
which cannot be justified on the basis 
of that business’ competitiveness or 
as a remedy to any present effects of 
past discrimination. 


Justice Stevens 


Adhering to his concurring opinion 
in Craig v. Boren,*4 Justice Stevens 
believed that there is only one equal 
protection clause which does not 
contain a two- or three-tier standard 
of review. Nevertheless, the 
elements of Justice Stevens’ test in 
Fullilove appeared to resemble the 
traditional strict scrutiny standard 
more than either of the lesser tests. 
To pass constitutional muster, 
Congress must clearly articulate the 
need and basis for a racial classi- 
fication and tailor the classification to 
that justification.2> Under this test, 


the MBE quota failed for several 
reasons. 

First, while Justice Stevens 
assumed that because of the uncon- 
tested history of pervasive dis- 
crimination against blacks, a basis 
and need existed for blacks to be 
given a preference; other “minori- 
ties” chosen by Congress to be in- 
cluded in the preferred class shouid 
not receive the same presumption; 
nor should a history of discrimination 
against blacks justify inclusion of 
these other groups. 

Secondly, even if some discrimina- 
tion is assumed to have occurred 
against all of the preferred groups, 
Congress failed to establish any 
basis to distribute the benefits equal- 
ly to each minority. All groups or per- 
sons may not have suffered discrim- 
ination of identical magnitude. 

Thirdly, in order to demonstrate 
that the ‘classification is tailored to 
specific needs, evidence must be pre- 
sented as to when and how often 
MBE’s were denied access to public 
contracts. Here, the preferences 
were given to a class which may have 
included successful MBE’s, firms 
which may have never attempted 
public contracting; those initially 


formed after the Act was passed; and 
those that may have tried govern- 
ment contracting but failed for rea- 
sons other than discrimination. 

Finally, due process requires judi- 
cial review of the procedural charac- 
ter of the decision-making process 
which resulted in the imposition of 
the preference and the means cho- 
sen. In this regard, the record must 
demonstrate that Congress con- 
sidered less drastic alternatives than 
racial preferences or that it was ade- 
quately explained by a statement of 
legislative purpose. Neither factor 
existed in Fullilove. 


Justices Marshall, Brennan and 
Blackmun 


Consistent with their opinion in 
Bakke, Justices Marshall, Brennan 
and Blackmun invalidated per se any 
governmentally imposed affirmative 
action programs that stigmatize be- 
cause they are drawn on the pre- 
sumption that one race is inferior to 
another or because they put the 
weight of government behind racial 
hatred or separatism.2® However, be- 
cause these Justices perceived whites 
to lack the traditional indicia of sus- 
pectness (e.g., a history of purpose- 
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ful unequal treatment; lack of politi- 
cal power; or saddled with 
disabilities), strict scrutiny does not 
apply. Rather, a middle-ground test 
similar to the one used for sex chal- 
lenges is appropriate. Namely, sucha 
classification is permissible if it is en- 
acted for an important and articu- 
lated purpose and the classification is 
substantially related to achievement 
of that purpose. By their view, the 
question about the constitutionality 
of the 10 percent minority set-aside 
was not even close. This provision is 
clearly constitutional. 


Challenges after Fullilove 


Fullilove resolved numerous ques- 
tions in the area of affirmative action: 
racial quotas may be imposed by 
Congress; past societal discrimina- 
tion may be a basis for congression- 
ally imposed affirmative action; all 
racial quotas, even for benign re- 
medial purposes, will be closely scru- 
tinized; and some findings of past 
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discrimination must be the predicate 
upon which preferences are imposed. 
However, much remains to be set- 
tled. No consensus yet exists as to a 
precise definition of the constitution- 
al test, for, as seen, the elements of 
the Justices’ standards are markedly 
different. In considering challenges 
to racial preference programs after 
Fullilove, the following factors need 
to be carefully considered. 


“Authority” 


The opinion of Chief Justice 
Burger and Justices White and 
Powell extensively addressed the 
possible sources of congressional 
authority to adopt affirmative action 
programs; however, it was also care- 
ful to emphasize that deference must 
be given to the broad remedial 
power of Congress, with the implied 
suggestion that governmental agen- 
cies imposing a similar program may 
not receive the same deference. In 
this regard, the Supreme Court’s 
earlier decision in Hampton v. Mow 
Sun Wong,?’ although not in the 
context of affirmative action,” is in- 
structive. 

Hampton involved an equal pro- 
tection challenge to a Civil Service 
Commission regulation which ex- 
cluded aliens. The Court held that 
due process requires that an admin- 
istrative agency's decision to deprive 
plaintiffs of a constitutional right 
must be justified by reasons which 
are properly the concern of that 
agency. Crucial to this determination 
is an analysis of the challenged regu- 
lation to see if it falls within the agen- 
cy’s generally understood “mission.” 
Applying that principle to race- 
based affirmative action programs 
imposed by executive department 
agencies after Fullilove leaves seri- 
ous constitutional questions. 

In a recent case, Central Alabama 
Paving, Inc. v. James,?® a court en- 
joined U.S. Department of Transpor- 
tation (DOT) regulations imposing 
race preferential obligations on 
federal contractors. Citing 
Hampton, the court held, inter alia, 
that an administrative agency im- 
posing a race-conscious remedy must 
have express congressional authori- 
zation for such actions. The court re- 
jected DOT’s arguments that several 
congressional acts*® cited as authority 
could be a basis. While the acts re- 
flected a neutral policy to halt dis- 
crimination, the court believed they 
fell far short of authorizing DOT to 
promulgate affirmative action regu- 
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lations. Absent such authorization, 
the delicate equilibrium struck in the 
Constitution would be upset. As 
stated by the Supreme Court in 
Chrysler Corp. v. Brown, *! the “le- 
gislative power of the United States 
is vested in the Congress, and the ex- 
ercise of quasi-legislative authority 
by governmental departments and 
agencies must be rooted in a grant of 
such power by the Congress and sub- 
ject to limitations which that body 
imposes.” 


“Findings of discrimination” 


Fullilove indicates that some find- 
ings of discrimination must be made 
before race-conscious remedial ac- 
tion may be imposed. Congress will 
not be required to make any formal 
findings, and it may use its historical 
background in related legislation and 
knowledge as a basis for a quota. To 
what extent a governmental body 
other than Congress would need to 
make more extensive or precise find- 
ings to impose preferences remains 
unclear. Nevertheless, several points 
can be gleaned from Fullilove. 

First, aside from whether any 
governmental body other than a 
court may impose race-based 
preferences, Justices Stewart and 
Rehnquist clearly require specific 
findings of identified discrimination. 
Second, as stated by Justice Powell in 
Bakke and strongly suggested in 
Fullilove, specific findings of con- 
stitutional or statutory violations are 
necessary for lesser bodies than Con- 
gress. Third, Fullilove indicates that 
Justice Stevens would require more 
evidence in the record than what was 
compiled in the. legislative history 
of the PWEA. The record must 
identify the characteristic that justi- 
fies the special treatment. Fourth, 
Chief Justice Burger and Justice 
White indicated that some findings 
are necessary. Although this is a mini- 
mal requirement for Congress, the 
opinion implied that the require- 
ments may be greater for a lesser 
governmental body. Combining this 
block of Court rquirements indi- 
cates that specific findings of dis- 
crimination directly related to the 
preferred class under an affirmative 
action program imposed by bodies 
other than Congress may be re- 
quired. 

Lower court decisions issued after 
Fullilove reflect this warning. In 
Perini v. Massachusetts Bay Transp. 
Auth.,°2>. a court struck down an 
agency-imposed preference because 


the agency did not make any inde- 
pendent findings of discrimination. 
The court rejected the government’s 
assertion that such findings may be 
made by the legislature or that the 
agency could make findings after the 
imposition of the preferences, and 
found no_ factual determination 
about the availability of MBE’s for 
the proposed projects, no determina- 
tion whether those MBE’s were the 
victims of any constitutional or 
statutory discrimination in the award 
of MBTA contracts, and no deter- 
minatiou that any reason existed for 
the adoption of the set-aside. Similar- 
ly, in Central Alabama Paving, Inc. v. 
James,® the court held that for the 
federal DOT to prevail in regard to 
its regulatory affirmative action pro- 
gram, it must demonstrate that a 
determination was made prior to the 
enactment of the regulation that 
discrimination against the minority 
groups favored under its rule had 
occurred. Moreover, courts are even 
closely scrutinizing these findings of 
prior discrimination to see if they are 
nothing more than unsubstantiated 
recitations. 

.In AGC v. Arrington,* an ordi- 

nance was passed imposing MBE 
preferences in contracts let by the 
city. The city council had set forth 
findings to the effect that, due to his- 
torical patterns and practices of racial 
discrimination, MBE’s had not ob- 
tained an equitable share of the city’s 
contracts. These “findings” were 
found to be constitutionally deficient. 
The court stated: 
It may be appropriate and well founded for 
the governing body of the City to acknowl- 
edge past racial discrimination on the part of 
past City administrations and officials. ...The 
Court recalls no evidence to give substantiation 
to the finding . . . . The City Council has not 
been granted the special competence of Con- 
gress to make such a finding based solely on 
their own perceived knowledge and informa- 
tion gleaned in their everyday affairs. 


“Means” 

Seven Tustices agreed that govern- 
mental action based upon race is a 
permissible means to remedy the 
present effects of discrimination. In 
fact, even Justices Stewart and 
Rehnquist, while stating that the 
government may never act to the 
detriment of a person solely because 
of race, recognized that race could 
be taken into account by the courts 
to remedy identified victims of es- 
tablished discrimination. While a 
majority of the Court required that 
the means be “tailored” to the objec- 
tive, considerable variance exists as 


to the meaning of that term. Justices 
Stewart and Rehnquist echoed the 
traditional “least means” approach 
by requiring that the remedy be pre- 
cisely tailored only to remedy the 
established wrong. Although not as 
clear, Justice Stevens’ approach also 
bordered on this rigid standard. A 
more substantial area of ambiguity, 
however, lies in the standards of the 
Chief Justice and Justices White and 
Powell. 


As to the opinion of the Chief Jus- 
tice, it is unclear what criteria will be 
applied to government preferences 
other than those imposed by Con- 
gress. Important to this opinion, 
however, is the fact that Fullilove 
involved a facial challenge. The 
Chief Justice, as previously indicated, 
warned that a challenge could be 
made in regard to the means for 
under- or over-inclusiveness. While 
Justice Powell adopted a standard 
that the means be equitable and rea- 
sonably necessary to redress identi- 
fied discrimination, he too warned 
that the “breadth of discretion in the 
choice of remedies may vary with the 
nature and authority of a governmen- 
tal body.” The uncertainty left by 
these opinions has been reflected in 
lower court decisions. 


In Central Alabama Paving, Inc. v. 
James, the court defined “closely 
tailored” to mean that the classifica- 
tion must be “responsive” to the iden- 
tified discrimination. Executive 
agencies prior to imposing regula- 
tory preference requirements must 
consider the desirability, appropri- 
ateness, and effectiveness of the par- 
ticular means over that of other al- 
ternatives. Somewhat differently, 
the Perini Corp. v. MBTA court re- 
quired the agency to demonstrate 
that a factual determination prior to 
implementation was made to the ef- 
fect that the program was a means 
“reasonably related” to achievement 
of the objective. Still another court in 
Pettinaro Const. Co., Inc. v. Dela- 
ware Authority for Regional Tran- 
sit,> decided that the means is per- 
missible unless the evidence estab- 
lishes that it was not “designed” to re- 
dress the present effects of past dis- 
crimination. 


Statutory issues 

Aside from preferences directly 
mandated by Congress, issues have 
arisen in regard to Executive Agency 
imposition of affirmative action re- 
quirements being in direct conflict 
with congressional proscriptions 
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against discrimination. Several con- 
flicting statutes have been cited in 
lower courts. 

The Reconstruction Civil Rights 
Acts, as codified at 42 U.S.C. §§1981 
and 1983, mandate that all persons 
shall have the same right to make and 
enforce contracts, and any person 
who, under color of state authority, 
deprives a citizen of any right 
secured by the Constitution or laws 
of the United States, shall be liable. 
In AGC v. Arrington, the court held 
that the MBE preferential ordinance 
violated the nondiscrimination pro- 
visions of those sections. Further- 
more, the court in Central Alabama 
Paving, Inc. v. James, recognized in 
regard to the DOT preference regu- 
lations that they, themselves, could 
be in violation of the nondiscrimina- 
tion provisos of the numerous sta- 
tutes the government asserted 
provided the basis for their promul- 
gation. Finally, even a_ possible 
conflict with the nondiscrimination 


FREE CATALOG of 
Reconditioned IBM 
Word Processors | 


All with 90 days Free Service. 


800 
521-3085 
In Michigan 
800 482-3651 


For catalog 
call toll-free or write 


W WORD PROCESSING EXCHANGE 
E P.O. Box 7361, Ann Arbor MI 48107 


proscription in Title VI may exist. 
In Bakke, five Justices ruled that the 
affirmative action program in that 
case violated the statute.*® This issue 
has been raised in the MBE context in 
acase, AGC v. Mick, currently before 
the United States District Court for 
the Western District of Virginia.*” 


Conclusion 


Fullilove v. Klutznick was the first 
case where all of the Justices of the 
Supreme Court addressed the consti- 
tutionality of affirmative action pro- 
grams. While it resolved some 
questions about congressionally im- 
posed racial preferences, substantial 
issues remain, including the authority 
for government agencies in the 
Executive Department to impose af- 
firmative action programs, what 
amount of findings of discrimination 
will be required before such pro- 
grams will be approved, and to what 
extent deference will be given to an 
agency's choice of remedies. The 
lower courts are now struggling with 
these issues. 0 
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agencies, such as DOT, present a different 
posture. The conflict concerns agents of the 
Executive Department and the Congress. 
However, where Executive Department 
action conflicts with congressionally 
imposed requirement enacted within 
Congress’ constitutional power, the executive 
action must fall, See, Weber v. Kaiser 
Aluminum & Chemical Corp., 563 F.2d 216, 
227 (5th Cir., 1977), vacated on other grounds, 
443 U.S. 193 (1979). 

* CA No. 80-0164-R (W.D. Va). 
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WORKERS COMPENSATION 


Acorns, oaks and 
unresolved problems 


By Stephen Marc Slepin 


That great oaks from little acorns 
grow is a banal aphorism and is, if 
another prosaic phrase be indulged, 
of some pith and moment. 

When the “new” Workers’ Com- 
pensation Act was created in 1979, 


this author wrote of Florida Statutes 
§$440.185(10): 


... The 30 days requirement [i.e., that the in- 
jured employee report a compensable wage 
loss to the employer within 30 days after 
termination of the period or month of its oc- 
currence] is either redundant on the assump- 
tion that a claim for wage loss has been filed, or 
it is unenforceable, or the Division will create 
a penalty which will then have to be tested by 
rules challenge [under Chapter 120, F.S.]. 

After all, F.S. §440.185(1), already 
required notice of injury, by the em- 
ployee to the employer, within 30 
days of its occurrence. But report of 
“Any compensable wage loss”!—that 
would entail a legal formulation— 
could mean seasonal layoffs or infla- 
tion, and would seem facially innocu- 
ous, albeit rather silly. 

In Gall Silicia Mining Co. v. 
Sheffield, 401 So.2d 1169 (Fla. 1st 
D.C.A. 1981), rendered August 6, 
1981, the claimant received from the 
carrier a letter pursuant to WC 
Division Rule 38F-3.17(3), .19(1), 
notifying him of his possible eligibili- 
ty for wage-loss benefits and ad- 
vising him of the need to file for same 
for each month in which he suffered 
wage loss. 

Neither that letter nor the Division 
Rule, as the court observed, advised 
the claimant as to when he must file 


such request for benefits. 

In Florida Erection Services, Inc., 
v. McDonald. So.2d (Fla. 
Ist D.C.A. 1981), rendered February 
23, 1981, the court characterized the 
“new” Act as a “drastic” change of 
law and held that where lawyers are 
to be unnecessary, employers/ 
carriers are not free to impose upon 
claimants. That philosophy appears 
to find safe port in Gall. 

We have still to determine, then, 
how the district court of appeal will 
read the injured employee's obliga- 
tion to report timely a “compensable 
wage loss” where the notice to the 
employee is founded by a valid and 
adequate rule or is itself (however 
gratuitous) fully informative. Cf., 
FLormA WorKMAN’S COMPENSATION 
ManuwaL, Vol. I, “Analysis - 1979 Le- 
gislation,” p. 17 (D&S Publishers, 
Inc.). 

On a less analytic level of inquiry, 
but no less important for the real per- 
sons who have real obligations and 
seek real benefits, one must ask whe- 
ther it would suffice for an injured 
employee to calendar for each month 
a note: “Dear Employer: I suffered 
a compensable wage loss last 
month,” and to send in photocopies 
for months ad infinitum. 

Although it is to be seriously 
doubted that this is in the spirit of the 
Workers’ Compensation Law, it may 
be a baneful necessity under the re- 
quirements of that very law as writ- 
ten. If so, the reciprocal duties and 
rights of carriers and injured employ- 
ees would appear to take on the 
aspect of a horrendous tangle, a 


Gordian knot to be cut by the court. 


The court found F.S. §440.185(10) 
not to be inflexibly mandatory. The 
burden of notifying claimant is upon 
the Division and employer, and the 
court declined “to forfeit a claimant’s 
right to valuable benefits on the 
ground that he failed to meet statu- 
tory deadlines the employer should 
have brought to his attention but did 
not.”At 1170. 

Indeed, F.S. §440.185(10) does re- 
quire the WC Division to “require by 
rule that the employer” inform 
workers who suffer “permanent im- 


pairment” of possible entitlement to 
wage-loss and other benefits and of 
the workers’ obligations “to report 
... claimed wage loss.” See also, F.S. 
§440.185(4). 

The court thus declined to hold 
claimant to the statutory reporting 
requirement in the face of the infor- 
mational inadequacy of the Divi- 
sion’s rules (to which rules the em- 
ployer/carrier adhered). 

But what of a claimant who on the 
3lst day after the “termination” of a 
month in which his wages lagged or 
stopped, reports “compensable 
wage loss” where arule and notice do 
contain the time-for-filing informa- 
tion? As the carrier in Gall argued, 
subsection (10) contains no excusa- 
bility provision and appears to be 
ironclad. 

Is this, then, a statute of limitations 
to be raised by way of affirmative 
defense and, therefore, waivable? 

Is it a statute of nonclaim? 

Is it a mere reporting provision, 
protean in its nature, and therefore 
variable in its circumstantial im- 
port? 

These are the lurking, tough ques- 
tions. They will arise when the Divi- 
sion corrects its rules or where a 
carrier gratuitously informs the 
claimant of his reporting duty and 
the time requirement. 0 


Stephen Marc Slepin is a partner in the firm 
of Slepin, Slepin, Lambert & Waas, Tallahas- 
see, and serves as editor of this column. He has 
been chairman of the Industrial Relations 
Commission, director of Labor and Employ- 
ment Opportunities, and chairman of the 
Workers’ Compensation Section of The 
Florida Bar. Slepin currently chairs the Bar's 
Workers’ Compensation Rules Committee. 

He writes this column on behalf of that sec- 
tion, John M. Kest, chairman. 
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News from Lawyers Title Guaranty Fund 


Florida’s attorney-owned, bar-related title insurer. 


Credit union offers IRAs and All Savers Certificates 


Individual Retirement Accounts 
are now available, effective January 
1, 1982, through the Florida 
Legal Credit Union. They offer a 
tax shelter with a good return on 
your money for later years, 
according to Brenda Burton, credit 
union manager. Even if your com- 
pany currently contributes to a 
retirement plan, you can now 
open your own “do-it-yourself 
pension plan.” You can even 
transfer an existing IRA into the 
credit union with no penalty. 

Tax advantages are excellent. 
You can place up to $2,000 into 
your IRA in a calendar year and 
deduct this amount from your 
gross income. The interest earned 
is competitive with rates offered 
by local banks and savings and 
loan associations. 

Who can join the credit union? 


Membership is open to all 
members of The Florida Bar, 
employees of those lawyers, all 
employees of The Fund and LTS, 
Inc., employees of all legal service 
organizations are_ not 
employees of the State of Florida 
and the immediate family of 
these groups, and associations of 
such persons. 

All Savers Certificates are also 
available through the credit union. 
You can earn interest up to 
$1,000 per individual or $2,000 
jointly — tax free with a high 
interest yield. 

Contact Florida Legal Credit 
Union Manager Brenda Burton for 
information about membership, 
IRAs or All Savers Certificates 
by calling (305) 841-6710 or by 
writing P.O. Box 3685, Orlando, 
Florida 32802. 


Pain on the sidelines 


Builders and brokers aren’t the 
only ones taking a beating in real 
estate. The billion-dollar title 
insurance industry is also feeling 
the pain of depressed housing 
sales and climbing mortgages (sic) 
rates. Last year the title ‘firms 
showed a $63.6 million loss on 
operating revenues of $1.2 billion; 
in 1979 they made $51.3 million 
on $1.36 billion. Premiums have 
moved up with real estate prices 
but costs have offset the increases. 


*, .. a lawyer’s opinion is essential 
to any real estate transaction . . .” 


Ticor, the industry leader, had a 
pretax loss of $2.9 million for 
1980, and second-biggest Chicago 
Title & Trust lost $200,000, the 
first red ink in its 134-year history. 


Chicago Title, moreover, has a 
special problem -— _ dwindling 
business in Cook County, for 20 
years its private turf. Smaller 
regional companies have moved 
in, and one fast comer is a lawyer- 
owned firm in Champaign, Illinois, 
the 17-year-old Attorneys Title 
Guaranty Fund. Starting with the 
premise that a lawyer’s opinion 
is essential to any real estate 
transaction, the fund now has 
2,500 members in Illinois, and 
reported a 61 percent increase in 
policy volume and an 85 percent 
jump in premiums during the first 
seven months of 1981. Because 
members issue policies indivi- 
dually, the fund needs no branch 
offices or similar overhead. It 
has, in fact, lowered its rates 
four times in the last seven years. 


—Forbes “Trends” section 
September 14, 1981, page 8 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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The Fund’s new Director of Com- 
munications, J. Michael Lenninger, (left) 
had been on the job only two weeks 
when he began contacting allied associa- 
tion officials and news media represen- 
tatives. Here he meets with J. Craig 
Biddle, Communications Director for 
The Florida Association of REALTORS® 
at FAR Headquarters in Orlando. 


Headquarters hires 
communications specialist 


The Fund is pleased to announce 
that J. Michael Lenninger has 
joined the Headquarters staff in 
the newly-created position of 
Director of Communications. He 
was formerly with the community 
relations department of Lakeland 
General Hospital. 

Mr. Lenninger will write and 
produce various publications, 
including this News page of the 
Florida Bar Journal. He is a 
graduate of the University of 
Florida college of Journalism 
and Communications. 


The Fund Headquarters in Orlando is 
open to serve you, Monday — Friday, 
8:30 A.M. — 4:30 P.M. at 32 W. 
Gore Street. 


Nj 


CORPORATION, BANKING BUSINESS LAW 


Closed end credit under revised 
Regulation Z and the Truth-in- 
Lending Simplification and 
Reform Act 


By Dennis Replansky and Jeraldine Davis 


Part Il 


Part I of this article (published in 
the December 1981 issue) discussed 
the primary requirements of the 
Truth-in-Lending Simplification Act 
and Regulation Z. Part II will discuss 
factors which may create significant 
variations in the basic disclosures and 
in the timing of these disclosures, 
such as subsequent events, including 
refinancing and assumption, and 
charges making up the _ finance 
charge. Part II will also consider the 
special disclosure problems arising 
when a creditor takes a security in- 
terest other than a purchase money 
security interest in the consumer's 
principal dwelling, recordkeeping 
requirements and advertising re- 
quirements. 


Subsequent events 


Under the old Regulations subse- 
quent events occurring after delivery 
of disclosures which made those dis- 
closures inaccurate did not violate 
the Regulations. Under the new Reg- 
ulations that basic rule remains with 
some new wrinkles. 

In general, a subsequent event oc- 
curring after delivery of disclosures 
which renders the disclosures inac- 
curate does not result in a violation of 
the regulation, whether the event oc- 
curs before or after consummation.” 
However, the revised Regulations 
have added a provision to protect 
consumers against early disclosures 
which are subsequently rendered 
seriously inaccurate. The creditor 
must disclose the changed terms if 
the annual percentage rate in the con- 
summated transaction varies from 
the rate originally disclosed by more 
than one-eighth of one percentage 
point in a regular transaction and 
one-fourth of one percentage point 


in an irregular transaction.® 

The revised Regulations also retain 
the concept that refinancings and as- 
sumptions occurring after consum- 
mation are new transactions, requir- 
ing new disclosures. The new Regu- 
lations no longer contain special dis- 
closure rules for deferrals or exten- 
sions of credit.6® There is now 
guidance as to what is and is not a re- 
financing. Renewal of a single pay- 
ment obligation with no change in 
the original term, reduction in the 
annual percentage rate with a cor- 
responding change in the payment 
schedule, a court-approved agree- 
ment, a change in the payment 
schedule or a change in collateral re- 
quirements as a result of the con- 
sumer’s default or delinquency, and 
the renewal of optional insurance 
purchased by the consumer and 
added to an existing transaction are 
not refinancings.” 

An assumption occurs when a cre- 
ditor expressly agrees in writing with 
a subsequent consumer to accept the 
consumer as a primary obligor on an 
existing residential mortgage trans- 
action.”! If, in an assumption, the 
original finance charge was an add- 
on or discount, the disclosures will 
be limited and the Regulations 
should be consulted to determine 
which are necessary. 

New rules govern credit balances 
resulting from subsequent overpay- 
ment or rebate on prepayment in full. 
In each case the creditor must credit 
the balance to the customer’s ac- 
count, refund the balance on written 
request and make a good faith effort. 
to refund any balance remaining in 
the customer’s account for more than 
six months.7? 


Determination of finance charge 
The revised Regulations have sim- 


plified and reorganized the section 
dealing with determination of the fi- 
nance charge, which is now defined 
as the cost of consumer credit, ex- 
pressed as a dollar amount.” It 
includes any charge payable directly 
or indirectly by the consumer and 
imposed directly or indirectly by the 
creditor as an incident to or condition 
of the extension of credit.”4 A charge 
payable in both credit and compara- 
ble case transactions, or a charge ab- 
sorbed by the creditor, is not includ- 
ed in the finance charge. 

The finance charge disclosed will 
be considered accurate if it is $5 
above or below the actual finance 
charge in transactions of $1,000 or 
less and if it is $10 above or below the 
actual charge in transactions of over 
$1,000.75 

Revised Regulation Z provides ex- 
amples of the types of charges which 
may be finance charges, which in- 
clude: interest, time price differen- 
tial, and add-on or discount charges; 
service, transaction, activity, and 
carrying charges, including any 
charge imposed on a checking or 


Dennis Replansky is a partner with Blank, 
Rome, Comisky and McCauley, Philadelphia, 
Pennsylvania, with offices in West Palm 
Beach. He is a graduate of the Wharton Schooi 
of Business, University of Pennsylvania and 
the University of Pennsylvania Law School. In 
the areas of consumer law, he has had articles 
published by the American Law Institute, the 
Pennsylvania Bar Association, Pennsylvania 
Institute, and the Uniform Commercial Code 
Law Journal. 

Replansky currently lectures for the Penn- 
sylvania Bar Institute on consumer law and 
bankruptcy. He is a member of the Phila- 
delphia, Pennsylvania, and American Bar 
Associations. 


Jeraldine B. Davis is associated with Blank, 
Rome, Comisky and McCauley, Philadelphia, 
Pennsylvania. She received her B.A. from the 
University of West Florida, M.A. from Kansas 
University, and J.D. from the Kansas Uni- 
versity School of Law. She was a member of 
the Kansas University Law Review. Ms. Davis 
is a member of the Philadelphia, Pennsylvania 
and American Bar Associations. 

They write this article on behalf of the 
Corporation, Bank and Business Law Section, 


Sylvia Walbolt, chairman; David G. Mulock, 
editor. 
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other transaction account to the ex- 
tent the charge exceeds the charge 
for a similar account without a credit 
feature; points, loan fees, assumption 
fees, finder’s fees or similar charges 
(an assumption fee is not to be in- 
cluded in the finance charge in the 
initial credit transaction but only 
when the assumption actually oc- 
curs); appraisal, investigation, credit 
report fees, and similar charges; 
premiums or other charges for any 
guarantee or insurance protecting the 
creditor against the consumer’s de- 
fault or other credit loss (including 
FNMA, GNMA and private mort- 
gage insurance premiums); charges 
imposed on the creditor and passed 
on to the consumer for purchasing an 
obligation (however, interest, divi- 
dents or other income received on 
deposits or other investments are not 
deducted from the finance charge): 
and discounts for the purpose of in- 
ducing payment by a means other 
than the use of credit.”® 

Certain fees either may be or must 
be excluded from the finance charge. 
Insurance premiums for credit life, 
accident, health or loss of income 
insurance may be excluded if: insur- 
ance coverage is not required; the 
fact that it is not required is disclosed 


to the customer; the cost of insurance 
for the initial terms is disclosed; the 
term is disclosed where the initial 
term is less than the then scheduled 
term of the transaction (this clarifies 
a problem under old Regulation Z of 
whether the term must always be dis- 
closed); and the customer, after re- 
ceiving these disclosures, signs or 
initials an affirmative written request 
for the insurance.” 

Insurance premiums against loss of 
or damage to property or against lia- 
bility arising out of ownership or use 
of property also may be excluded from 
the finance charge if: the fact that the 
insurance may be obtained from the 
person of the consumer’s choice is 
disclosed; the fact that the consumer 
has the option to select the issuer is 
disclosed; if the creditor provides the 
insurance, the cost of insurance for 
the initial term is disclosed; and the 
term is disclosed where the initial 
term is less than the scheduled term 
of the transaction.” 

Taxes and fees prescribed by law 
paid to public officials for perfecting, 
releasing or satisfying a security 
interest, and insurance premiums in 
lieu of such perfection, may be ex- 
cluded from the finance charge if 
itemized and disclosed.79 The charges 
or fees which must be excluded from 
the finance charge include applica- 
tion fees (if charged to all applicants), 
charges for actual, unanticipated late 
payment for exceeding a credit limit 
or for delinquency, default or a simi- 
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lar occurrence), seller’s points, and 
interest forfeited as a result of a re- 
duction required by law in the interest 
rate ona time deposit used as security 
for an extension of credit.*° 

Certain fees required in connec- 
tion with residential mortgage trans- 
actions or credit transactions secured 
by real property, where the fees are 
bona fide and reasonable, also must 
be excluded from the finance charge. 
A “residential mortgage transaction,” 
a new term appearing in revised Reg- 
ulation Z, is a credit transaction in 
which a mortgage, deed of trust, pur- 
chase money security interest arising 
under an installment sales contract, 
or equivalent consensual security 
interest is created or retained in the 
consumer's dwelling to finance the 
acquisition or initial construction of 
the dwelling.*! 

The special exclusion from the 
finance charge is available whether 
the mortgage confers a first lien or 
second or other subordinate lien. The 
fees excluded (provided they are rea- 
sonable) are similar to those exclud- 
ed under old Regulation Z and 
include fees for title examinations, 
abstract of title, title insurance, 
property survey or similar purpos- 
es, fees for preparing a deed, mort- 
gage, reconveyance, settlement or 
similar document, notary, appraisal 
or credit report fees and amounts re- 
quired to be paid into escrow or 
trustee accounts that would not other- 
wise be included in the finance 
charge.®2 


Rescission rights 

The right of rescission has been 
revised. It arises only when a security 
interest is reacquired in the consum- 
principal dwelling.*? The term 
security interest includes any interest 
in property that secures performance 
of a consumer credit obligation, such 
as present or future Uniform Com- 
mercial Code security interests, real 
property mortgages, other recorded 
or consensual liens, mechanics’ liens, 
vendors’ liens, and liens arising by 
operation of law.*4 The addition of a 
security interest to an existing obliga- 
tion is accorded special treatment. 
Residential mortgage transactions 
are exempt, and unlike old Regula- 
tion Z, the mortgage need not consti- 
tute a first lien on the property. 

A refinancing or consolidation by 
the same creditor of credit already 
secured by a consumer’s principal 
dwelling is exempt if the same cre- 
ditor does the refinancing or consoli- 


dation. Also, if the new amount fi- 
nanced exceeds the unpaid principal 
balance plus earned unpaid finance 
charge on the existing debt, the 
exemption applies only to the exist- 
ing debt and its security. The excess 
would be subject to the rescission 
right.6 Finally, an advance, other 
than the initial advance, ina series of 
advances or series of single payment 
obligations, which treated as a single 
transaction under the Regulations, is 
exempt.®” The exemption is available 
only if notice of the right to rescind 
and all other material disclosures are 
given initially. 

The revised Regulations retain the 
right to have a consumer waive his 
right to rescind, and use of the right 
has been made more liberal. A con- 
sumer may now modify or waive the 
right to rescind if the credit is needed 
to meet a bona fide personal financial 
emergency. 

The consumer can waive rescission 
rights by giving the creditor a dated, 
written statement that describes the 
emergency, expressly modifies or 
waives the right to rescind and bears 
the signature of all consumers en- 
titled to rescind. Preprinted forms 


containing such a waiver are pro- 
hibited. 

If the rescission right is not waived, 
each consumer whose ownership 
interest is or will be subject to the se- 
curity interest still has the right to res- 
cind the transaction. For purposes of 
rescission, a consumer includes a co- 
maker, endorser, guarantor, surety or 
similar person obligated to repay the 
extension of credit if a security 
interest is or will be retained or ac- 
quired in his principal dwelling and if 
his ownership interest in the dwelling 
is or will be subject to the security 
interest.89 

The rescinding consumer may 
exercise the right until midnight of 
the third business day following the 
latter of consummation, delivery of 
the required notice of right of rescis- 
sion or delivery of all material dis- 
closures.® If the required notice or 
disclosures are never delivered, the 
right to rescind expires at the earlier 
of three years after consummation, 
upon voluntary or involuntary trans- 
fers of all of the consumer’s interest in 
the property, or sale of the property. 
The rescission period can be extend- 
ed by one year in certain administra- 


repealed. 


at 


tive proceedings. 

To clear up the ambiguity which 
existed under the old Regulation Z, 
the phrase “material disclosures” has 
been defined to include the annual 
percentage rate, finance charge, 
amount financed, total of payments, 
and payments schedule.*! 

The creditor must deliver two 
copies of the notice of the right to 
rescind to each consumer entitled to 
rescind. 

The notice must be on a separate 
document that identifies the transac- 
tion and clearly and conspicuously 
discloses the retention or acquisition 
of a security interest in the consumer's 
principal dwelling, the consumer’s 
right to rescind, the way to exercise 
the right to rescind, a form for exer- 
cising the right to rescind which 
designates the address of the credi- 
tor’s place of business, the effects of 
the rescission as described in Regula- 
tion Z, §226.23(d) and the date of ex- 
piration of the rescission period.” 
The precise language and type size of 
the rescission notice is no longer spe- 
cified in the regulations. 

As under old Regulation Z, there 
are restrictions on the creditor’s ac- 
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also assist you in establishing 
coin funded Keogh, IRA, or 
Corporate Retirement Plans. 

Serious inquiries invited. 


DADE: (305) 373-3001 
BROWARD: (305) 462-2103 
By appointment only. 


Brickell Center, Suite 701 
799 Brickell Plaza 
Miami, Florida 33131 


Member: 
American Numismatic Association 
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tivities during the rescission period. 
No money may be disbursed, other 
than in escrow, no services can be 
performed, and no materials can be 
delivered.® 

Once rescission occurs, the securi- 
ty interest giving rise to the right of 
rescission is void, and the consumer is 
not liable for any amount, including 
any finance charge. The creditor 
must return any money or property 
given in the transaction.“ The credi- 
tor must also take action necessary to 
terminate the security interest within 
20 calendar days after receipt of 
notice of the rescission.® 


Advertising 


Revised Regulation Z continues to 
govern credit advertising, but the re- 
quirements have been simplified, 
and creditors are given greater flexi- 
bility in fashioning advertisements. 

A creditor can advertise only those 
terms that the creditor actually does 
or will arrange or offer. As under Old 
Regulation Z a statement of the an- 
nual percentage rate alone will not 
trigger a requirement that other dis- 
closures be made. Once a finance 
charge is given, the term annual per- 
centage rate would have to be used, 
and if it is subject to increase after 
consummation, this fact must be dis- 
closed. In simple interest credit trans- 
actions (where the rate is applied to 
the unpaid balance), the simple inter- 
est rate can be disclosed but cannot 
be more conspicuous than the annual 
percentage rate. 

Disclosure of the downpayment, 
number of payments or the repay- 
ment period, amount of any payment 


ROUTE 1-BOX 80 
MORRISTON, FLA. 32668 
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or amount of the finance charge does 
not trigger the disclosure require- 
ments. 

If disclosure requirements are trig- 
gered, the creditor must disclose the 
amount or percentage of down- 
payment, the terms of repayment, 
the annual percentage rate and, 
whether the annual percentage rate is 
variable.%” 


Recordkeeping 


The revised Regulations continue 
to require that evidence of compli- 
ance be retained for two years after 
the date of each disclosure, or longer 
if the creditor is under investigation. 
Creditors must permit regulatory 
agencies to inspect their records. 0 


Reg. Z §226.17(e). 

67Id; Reg. Z §226.17(e), (f). 

6 Reg. Z §226.17(f). 

8 See, Reg. Z §226.20; old Reg. Z §226.8(1). 

Reg. Z §226.20(a) (1) - (5). 

Reg. Z. §226.20(b). 

72Reg. Z §226.21. 

Reg. Z §226.4(a). 

™Reg. Z §226.4(a); Act §106. 

Reg. Z §226.18(d) fn. 41. 

Reg. Z §226.4(b)(1). 

Reg. Z §226.4(d). 

Reg. Z §226.4(d)(2). 

Reg. Z §226.4(e). 

Z §226.4(c). 

51Reg. Z §226.2(a)(24) “Residential Mort- 
gage Transaction.” 

8Reg. Z §226.4(c). 

83Reg. Z §226.23(a). 

4Reg. Z §226.2(a)(25) “Security Interest.” 

* Reg. Z §226.23(f); See Reg. Z §226.2(a) (24) 
“Residential Mortgage Transaction.” 

86Reg. Z §226.23(f) (2). 

Z §226.23. 

887d. 

8°Reg. Z §226.2(a)(11) “Consumer.” 

Z §226.23. 


Z §226.23 
8Reg. Z §226.23 


id. 
% See, Reg. Z §226.24. 
Reg. Z §226.24(c). 


ALL ORDERS 
SHIPPED 
SAME DAY 
AS RECEIVED 


(904) 732-0979 


RUSH ORDERS CALL “COLLECT” 


THE 
COMPLETE 
INVESTMENT 
PORTFOLIO 
INCLUDES 
RARE 
Z 
“Reg. Z 
WAY 
NUMISMATIC 
INVESTMENTS 
OF FLORIDA (STATE 


The National Institute 
for Trial Advocacy 


Announces the Eighth Annual 
Intensive Program in 


ADVOCACY 


The Southeast Regional 
Chapel Hill, North Carolina 
May 13-23, 1982 


The Southeast Regional of the __ exercises will include jury voir The program will also include a 
National Institute for Trial Advo- dire, opening statements, direct, _ series of lectures on the rules 
cacy is an intensive, eleven day cross and redirect examination, of evidence. 
trial advocacy training program the introduction and use of 
designed for the practitioner exhibits, expert witnesses, im- NOTICE OF NONDISCRIMINATION: 
with less than five years trial peachment techniques, and clos- _The National Institute for Trial Advo- 
experience. The program has a ing arguments. Each participant cacy _does not discriminate among 
5 to 1 student-faculty ratio and will be counsel in a full day trial continues an tat basis ot wice, seigaen 
; é ‘ or sex. The Institute encourages appli- 
is taught by teaching teams with members of the surround- cations from minority groups and 
consisting of experienced trial ing community serving as jurors. from women. 
lawyers, trial judges and law 
professors. Although demonstra. Fora detailed brochure, fill out, clip and return: 
tions of trial skills are performed eee eee eee 
by members of the teaching 
team and lectures are presented, 
the primary method of instruc- 
tions is to have individual lawyer- 
students perform trial exercises, 
which are videotaped and con- 
structively critiqued by the 
teaching team. The trial skill 


Name 


Address 


Please send me information about NITA’S Southeast Regional 
Professor Joseph Kalo 

University of North Carolina School of Law 

Chapel Hill, North Carolina 27514 

(919) 962-5106 
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True Group Medical Plan 


Now, a group medical plan, endorsed by 

The Florida Bar, offers attorneys the exact 
coverages they need for themselves, their 
dependents and their employees. No need to 
shop around for portions of desired coverage. 
Now, it’s all available with the benefits and 
convenience of a true group plan. And, it's 


Why is this new group medical plan different? 
Because it isn't a “collection” of coverages 
each with different premiums based on 
experience “pooling” of other professions and 


individual underwriting. Instead, premiums are 


based upon claims made only by Florida 
lawyers, their employees and dependents 


The Florida Bar « 
by Lawyers Prof 
Agency, Inc., wa 
study by The Flo 
Committee. In th 
Chairman John | 
dollars with the c 


endorsed by The Florida Bar. participating in the plan! ours is the super 
¢ Previous Coverage — Those transferring & i 
Features of the i from other carriers do not lose coverage. pe gi 
endorsed group plan * Rates Kept Low —— Premiums based on a so ena 
include... claims plus administration costs. Bar inclu 
* Life and accidental death and * “Non-owned Captive” Plan — Provides * Optional long te 
dismemberment — (up to $25,000 per person Ownership benefits without financial exposure range of coveragi 


without evidence of insurability, and up to 
$100,000 with evidence of insurability) to a 
maximum of twice annual income for members 
and employees. 


¢ Life insurance for retired members — 
to $25,000. 


* AComprehensive Medical Benefit Plan — 
With optional deductibles of $100, $250, $500, 
per calendar year and lifetime maximum 
coverage of $500,000. Student coverage 
available to age 25 with no additional 
premium. 


¢ 90-Day Open Enrollment — No proof of 
insurability for current Bar members. New 
members have 90 days to apply without proof 
of insurability. 


Underwritten by American Pioneer Life Insurance Company, 
Orlando, Florida 32802 
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for the Bar. All financial records open for 


inspection by the Bar, including claims, 
reserves, and profits...reports made quarterly 
to the Bar and Insurance Committee... 
proposed changes in policy, rates, forms, or 
underwriting guidelines will be submitted to 
The Florida Bar Group Insurance Committee 
for approval. 


* Fast Claims Processing — Nationally known 
Claims administrator provides prompt claims 
settlement. Computerized system keeps 
administrative costs low. Toll-free telephone 
number is provided to insured for direct 
contact with claims administrator. 


* One Plan For All — LPLIAs fully insured plan 
offers same rating structure for large or small 
law firms, including sole practitioners. 


employees. Roun 
on or off the job. 


Complete dente 


* Optional overhe 
meet your overhe 
are disabled. 


Florida lawyers 
when the compai 
providing lawyers 
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for this program. 
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d expenses in event you 


calltoll-free 
1-800-282-8949, 
or call collect 
(813) 894-711 


ve known LPLIA since 1979 

y made firm commitments in 
professional liability coverage. 
its are essentially the same 


J medical plan 
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CURRENT PRACTICE SEMINARS, INC. PRESENTS 


FLORIDA ZONING ORDINANCES: 
DRAFTING, USING, CHOOSING 


A Seminar Offered 
JANUARY 29, 1982 
at 


THE HILTON HOTEL 
7400 INTERNATIONAL DRIVE, ORLANDO, FL 
(For Reservations call: 305-351-4600) 


Approved for Credit Under the Florida Bar Designation Plan 
Synopsis 
The seminar is designed to reach public and private sector attorneys who represent or advise clients and/or agencies concerned with drafting or challenging 
zoning ordinances in Florida. It will also aid middle- and upper-level public administrators and urban planners in the recognition of legal issues often faced in 


drafting and implementing zoning ordinances. It will enhance the proficiency of attendees by acquainting them with the unique principles and skills necessary to 
draft sound zoning and land-use ordinances. 


Program Schedule 


8:00 - 8:55 AM 

Late Registration (coffee served) 

8:55 - 9:00 AM 

Opening Remarks 

Dr. A. Charles Hazelip, President, CPS, Inc. 

9:00 - 9:50 AM 

DISCRETION IN LAND-USE AND PERFORMANCE ZONING. 
Exercising discretion regarding planned unit development, site plan 
reviews, conditional uses and similar tools; legal implications of 
performance zoning and basic concepts and techniques. 

Speaker: V. Gail Easley, Assistant Director, Planning Department, 
City of Largo, FL. 

9:50 - 10:00 AM 

BREAK 

10:00 - 10:50 AM 

REGULATORY REFORM IN ZONING AND LAND USE. 

Practical streamlining methods for the pre-application stage; review and 
revision of. zoning ordinances; building a legislative history; changing 
standards allowing clustering of housing units; decreasing street size; 
permitting wider variety of housing types. 

Speaker: Michael Garetson, Director, Division of Land Resource 
Management, Department of Veterans and Community Affairs, 

State of Florida. 

10:50 - 10:55 AM 

BREAK 

10:55 - 11:45 AM 

REDESIGNING FLORIDA’S COMPREHENSIVE PLANS. 

The Florida Comprehensive Planning Law; recent developments; analysis 
of recent cases; methods for redesigning comprehensive plans to avoid 
legal challenges. 

Speaker: John J. Corbett, Assistant City Attorney, 

City of West Palm Beach, FL. 


11:45 - 1:00 PM 

LUNCH BREAK (luncheon provided) 

1:00 - 1:50 PM 

EXCLUSIONARY AND INCLUSIONARY HOUSING. 

Legal aspects of local government actions regarding low and moderate 
income housing; requirements for group care facilities; Federal Court 
cases arising under the Fair Housing Act. 

Speaker: Andrew H. Moriber, Private Attorney. 

1:50 - 1:55 PM 

BREAK 

1:55 - 2:45 PM 

HYBRID SIGN CONTROL 

Methods and techniques in avoiding freedom of speech challenges and 
accusations of legislating taste when establishing standards for signs in the 
community. 

Speaker: Arthur Parkhurst, City Attorney, 

City of Sunrise, FL. 

2:45 - 3:00 PM 

COFFEE BREAK 

3:00 - 3:50 PM 

ZONING BOARDS OF APPEAL AND ADJUSTMENT. 

Stretching variance power into spot zoning; confusion between variances 
and special exceptions; public hearings; definition of board powers; roles of 
the zoning administrator. 

Speaker: David E. Cardwell, City Attorney, 

Lakeland, FL. 

3:50 - 3:55 PM 

BREAK 

3:55 - 4:45 PM 

SMALL CITY ZONING: GOLDEN BEACH, FLORIDA. 

Innovative measures taken by one Florida city to protect its residents from 
crime. 

Speaker: Gene de Marie, Town Manager, Golden Beach, FL. 


Course Materials 


All registrants will receive an outline covering speakers’ subjects. The use of recording devices during the seminar is prohibited. Those unable to attend the 
seminar may receive course materials, while supplies last, by contacting Current Practice Seminars, Inc. 


Refund Policy 


Refunds will be made in full if cancellation is received by Current Practice Seminars, Inc. at least 72 hours prior co commencement of the seminar. No refunds 
will be made thereafter. 


* * * 


CLIP OUT AND MAIL 


REGISTRATION SLIP 
Please mail registration directly to Current Practice Seminars, Inc., Post Office Box 3837, Tallahassee, Florida 32303 


(NAME) 


(ADDRESS) 


(CITY) 


(STATE) 


My check for $125.00 is enclosed. 
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REAL PROPERTY LAW 


Deficiency suits after 
foreclosure: a matter of 
timing 

By Philip Watson 

A question that has never really 
been satisfactorily answered by 
Florida courts is, “How long may a 
plaintiff in foreclosure wait to file a 
request for a deficiency after foreclo- 
sure?” Presumably, if no request is 
made in the complaint in foreclosure 
or anywhere else in the foreclosure 
proceedings, then the plaintiff may 
file a separate lawsuit seeking the de- 
ficiency at any time prior to the 
running of the statute of limitations 
on the note. Reid v. Miami Studio 
Properties, 1389 Fla. 246, So. 505 
(1939). The real problem arises, how- 
ever, when a plaintiff seeks a defi- 
ciency in his foreclosure complaint, 
but then, due to any number of rea- 
sons, is delayed for a period of time 
in requesting the determination of 
the deficiency. 

An ancillary question of equal im- 
portance is, “Under what circum- 
stances may a separate action on the 
note be brought to recover the defi- 
ciency after foreclosure if a request 
was made in the foreclosure com- 
plaint for a determination of the 
deficiency decree by the equity 
court?” Both questions have received 
some consideration by Florida courts, 
and this article wi] attempt to review 
some of those decisions to give some 
guidance to the practitioner. 


Timing of the request in the equity 
court 


One of the more recent cases to 
consider the timing of a request for a 
deficiency decree in the equity court 
is that of Colmes v. Hoco, Inc., of 
Dade County, 152 So.2d 524 (Fla. 3d 


D.C.A. 1963). Unfortunately, that 
decision has probably added to the 
confusion in the area. In Colmes, the 
plaintiff requested the determina- 
tion of the amount of the deficiency 
in its complaint. The final judgment 
of foreclosure reserved jurisdiction 
specifically for the purpose of con- 
sidering the deficiency question after 
the foreclosure sale. At the sale, the 
plaintiff was the successful bidder 
for $100. Approximately eight 
months later the plaintiff filed a mo- 
tion seeking the determination of the 
deficiency. The defendant raised the 
question of the timeliness of the 
motion, and the trial court refused to 
grant the deficiency. 

On appeal, the Third District 
Court of Appeal stated: 


It appears from the authorities that a timely 
application for a deficiency would be either 
the period within the limitation statute for 
instituting a cause of action under the note and 
mortgage [see: 22 Fla. Jur., Mortgages §417], 
or the one-year period within which the cause 
could have been abated pursuant to §45.19 Fla. 
Stat., F.S.A., whichever period occurred first. 


[2] It is apparent from the record that the limi- 
tation upon actions on either the note or mort- 
gage had not expired. The time permitting the 
abatement of the cause had not accrued and, 
therefore, the matter could not have been dis- 
missed for want of prosecution, and the plain- 
tiff should have been permitted to be heard on 
his motion for a deficiency decree. 


Obviously, the enunciation of the 
above rule was a means of requiring 
the trial court to hear the deficiency 
question when it had earlier refused 
to do so. The question then arises 
whether the one-year limitation 
should be applied to bar a petition 
for deficiency. This question was 
never directly reached by Colmes 
because the motion for deficiency 
decree there was filed within eight 
months after the foreclosure judg- 
ment. It is interesting to note, how- 
ever, that although the Colmes court 
states that “It appears from the au- 
thorities” that the petition must be 
heard within one year after the final 
judgment of foreclosure, the only 
authority cited was §417 of Florida 
Jurisprudence. The only matter dis- 
cussed in $417 is the proposition that 
a deficiency judgment or decree in 
foreclosure proceedings is barred 
when an action on the debt secured 
by the mortgage is barred. See 22 
Fa. Jur., Mortgages §417. So while 


there is some “authority” for that 
proposition, there appeared to be 
none at the time of the Colmes deci- 
sion to support an absolute one-year 
limitation. 

Since Colmes, a number of courts 
have reiterated the one-year rule. 
However none, including Colmes, 
applied the rule under facts that 
would result in a bar to the relief 
sought. See Galloway v. Musgrave, 
154 So.2d 846 (Fla. 2d D.C.A. 1963); 
Boyles v. Atlantic Federal Savings 
and Loan Association, 201 So.2d 909 
(Fla. 4th D.C.A. 1967); First Federal 
Savings ¢ Loan Assn. v. Consolidated 
Development Corp., 195 So.2d 856 
(Fla. 1967). All of the cited cases re- 
lied on the one-year rule as a means 
of requiring the lower court to con- 
sider the deficiency question. 

It was not until October of 1979 
that a case arose at the district court 
level in which a court was asked to 
apply the Colmes rule to bar a defi- 
ciency. Steketee et ux v. Ballance 
Holmes, Inc., et al., 376 So.2d 873 
(Fla. 2d D.C.A. 1979), cert. denied, 
385 So.2d 754 (Fla. 1980). The 
Second District Court of Appeal con- 
sidered the Colmes rule there, but re- 
fused to apply it in a manner to bar 
the relief even though a period of 


Philip W. Watson is a partner with the firm 
of Akerman, Senterfitt & Eidson, Orlando. He 
has practiced with the firm for the last eight 
years with primary emphasis in the areas of 
transactional real property and real property 
litigation. He received a degree in business 
administration in 1970 from the University of 
Florida and in 1973 was an honor graduate 
from that university’s law school. Watson is a 
member of the Orange County Bar Associa- 
tion, Real Property, Probate and Trust Law 
Section and Environmental and Land Use Sec- 
tion of the Bar. He was a member of the Uni- 
versity of Florida Law Review and the Order 
of the Coif - University of Florida Chapter. 

He writes this column on behalf of the Real 
Property, Probate and Trust Law Section, 
Robert B. Bratzel, chairman, and Jerry E. 
Aron, editor. 
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over two and one-half years had 
lapsed between the entry of the final 
judgment of foreclosure and the re- 
quest to hear the deficiency question. 

The trial court had dismissed the 
petition for deficiency even though 
plaintiff offered proof of related liti- 
gation during the two and one half- 
year period which affected the 
ultimate question of the amount of 
real property available to be applied 
in payment of the mortgage debt. 
Although plaintiff considered itself 
to be in a first mortgage position on 
23 acres of land, the courts determined 
that plaintiff held a first lien on only 
13 acres, and a second lien on the 
balance. The remaining 10 acres was 
foreclosed by the bank holding the 
first lien on that parcel. 

Apparently, the court in Steketee 
felt that since “good cause” would 
prevent dismissal of an action for 
failure to prosecute under the rule 
relied on in Colmes, good cause 
should also permit a mortgagee 
plaintiff to bring its request for the 
determination of the deficiency later 
than one year following final judg- 
ment, and the existence of the other 
litigation constituted “good cause.” 

The pendency of related litiga- 
tion had earlier been found to 
constitute good cause for delaying 
the determination of a deficiency in 
601 West 26 Corp. v. Equity Capital 
Co., 235 So.2d 771 (Fla. 3d D.C.A. 
1970). In response to plaintiff's mo- 
tion for deficiency judgment, the 
defendant answered, arguing that 
the entry of a deficiency judgment 
would be untimely and inappropriate 
because there was pending and un- 
determined in another division of the 
circuit court a suit to redeem, filed 
by a junior encumbrancer who had 
not been joined as a defendant in the 
foreclosure suit. Nevertheless, the 
trial court entered the deficiency 
judgment. 

On appeal the Third District Court 
of Appeal reversed, holding that it 


was error to enter the deficiency 
judgment in view of the pendency of 
the suit to redeem. The court stated 
its reasoning as follows: 


It may well be, as the defendants represented 
in their motion for stay, that the outcome of the 
(junior encumbrancer’s) suit to redeem could 
remove in substantial part the basis for claim- 
ing any deficiency. Only if the determination 
of the (junior encumbrancer’s) suit to redeem 
results in the continued existence of the de- 
ficiency...or some part thereof...would it be 
necessary to consider the merits of the plain- 
tiff’s motion for a mortgage foreclosure de- 
ficiency judgment . . . 601 West 26 Corp. v. 
Equity Capital Co., 235 So.2d 771 (Fla. 3d 
D.C.A. 1970) at 772. 


This language, combined with the 
ruling in Steketee, appears to clearly 
establish a “good cause” exception to 
any limitation on the time for seeking 
the deficiency. At the very least, 
then, it is presumed that the one-year 
period of limitation enunciated by 
the Third District in Colmes will not 
be absolute if other litigation pre- 
vents a meaningful deficiency action. 
It is questionable whether the one- 
year limitation is even necessary in 
view of the fact that the doctrine of 
laches is available in the equity court 
to prevent unfair treatment of the 
debtor in the foreclosure suit. See 
Van Meter v. Kelsey, 91 So.2d 327 
(Fla. 1956). 


Suit at law after foreclosure 


The more interesting question, 
however, relates to the circum- 
stances under which a suit on the 
note, which was traditionally an ac- 
tion at law, may be brought after 
foreclosure. At common law, the 
equity courts had no jursidiction to 
adjudicate the question of a deficien- 
cy, but were limited to the liquidation 
of the real property as security for the 
mortgage debt. Gober v. Braddock, 
100 Fla. 1406, 131 So. 407 (1930). 

In 1873, the Supreme Court of 
Florida adopted Rule 89 of the Rules 
of Circuit Courts in Equity Actions 
for the purpose of authorizing the 
courts of equity to render complete 
relief by entering a decree “for any 
balance that may be found due to the 
plaintiff over and above the proceeds 
of the sale.” According to the Florida 
Supreme Court, the rule rests upon 


LAW OFFICE MANAGEMENT 
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the equitable maxim that when a 
court of equity obtains jurisdiction of 
an action, it will retain it and admin- 
ister complete relief. “Thus the par- 
ties are relieved from the expense 
and vexation of two suits, one 
equitable and the other legal.” Etter 
v. State Bank of Florida, 76 Fla. 203, 
79 So. 724 (1918). 

In 1919, the Florida Legislature 
enacted Chapter 7839, Acts of 1919, 
by which it attempted to require 
chancellors to enter deficiency 
decrees. But the Florida Supreme 
Court in 1928 held this statute to be 
only directory and permissive. Fagan 
v. Robbins, 96 Fla. 91, 117 So. 863 
(1928). The 1919 Act was repealed in 
1927 and replaced with what is now 
F.S. §702.06. Chapter 11993, §1, 
Laws of Florida, 1927. 

Section 702.06 provides in pertin- 

ent part: 
Deficiency decree; common law suit to re- 
cover deficiency. In all suits for the foreclosure 
of mortgages heretofore or hereafter execu- 
ted the entry of a deficiency decree for any 
portion of a deficiency, should one exist, shall 
be within the sound judicial discretion of the 
court, but the complainant shall also have the 
right to sue at common law to recover such 
deficiency, [provided no suit at law to recover 
such deficiency shall be maintained against the 
original mortgagor in cases where the 
mortgage is for the purchase price of the 
property involved and where the original 
mortgagee becomes the purchaser thereof at 
foreclosure sale and also is granted a de- 
ficiency decree against the original 
mortgagor]. 

This statute clearly seems to au- 
thorize a suit at law on the note to re- 
cover a deficiency judgment for any 
portion of the debt outstanding even 
after the equity court has ruled on the 
deficiency question, and regardless 
of that ruling. Some of the cases, 
however, are not quite as clear. 

Initially, it should be pointed out 
that the law has developed that if a 
request for the determination of the 
deficiency issue is made in the fore- 
closure complaint, and if the equity 
court has given that issue any con- 
sideration (for instance by reserving 
jurisdiction in the foreclosure decree 
to hear the question at a later date), 
then the equity court’s exclusive juris- 
diction over that question must be 
properly terminated before an action 
at law will lie. See First Federal 
Savings and Loan Association v. 
Consolidated Development Corp., 
195 So.2d 856 (Fla. 1967) and line of 
cases cited therein. 

There is little doubt that until 1929, 
the year in which the bracketed por- 
tion of the above statute was adopted, 
res judicata would have barred a sub- 


sequent action at law if the equity 
court had already considered the 
merits of the deficiency question and 
entered judgment thereon. Accord- 
ing to the Florida Supreme Court, 
however, the enactment of the 
bracketed proviso by the Florida 
Legislature had the effect of carving 
out an exception from the doctrine of 
res judicata. See Cragin v. Ocean & 
Lake Realty Co., 101 Fla. 939, 133 So. 
569 (1931); 101 Fla. 1337, 135 So. 795 
(1931). 

The 1930 Supreme Court case of 
Gober v. Braddock, 100 Fla. 1406, 
131 So. 407 (1930), involved a request 
for a deficiency judgment filed prior 
to the 1929 legislative enactment. 
The court held that the refusal by the 
equity court to enter a deficiency 
judgment would not bar a later suit at 
law, and stated: 

It is a rather serious undertaking for the Legis- 
lature or any court to say in effect that one 
holding a valid obligation, upon which an 
amount is judicially ascertained to be due, may 
not recover the full amount because some 
judge, in the exercise of a sound judicial discre- 
tion in a foreclosure proceeding refuses to en- 
ter a deficiency decree for the difference 
between the proceeds of the sale after deduct- 
ing the costs and the amount called for by the 
final decree. If it can be so held, the Legislature 


should say in unmistakable terms under what 
circumstances it may be done. 


Perhaps unaware of what the 1929 
Legislature had already done, the 
court, in effect, ratified the legisla- 
ture’s enactment of the bracketed 
proviso, which spelled out the only 
circumstances in which the legislature 
felt a subsequent suit on the note for 
the deficiency should be prohibited. 

The first cases considering the 1929 
amendment had little difficulty inter- 


preting it. Taylor v. Prine, 101 Fla. 
967, 132 So. 464 (1931), was the first 
such case and held that the refusal by 
the foreclosure court to grant a defi- 
ciency decree did not prevent the 
mortgagee from seeking recovery of 
the full amount due in a court of law. 
The court specifically said that the 
refusal of the chancellor to grant a 
deficiency judgment “in no wise af- 
fects the obligation, but merely re- 
mits the creditor to a court of law to 
enforce it. See Gober v. Braddock, 
supra.” Taylor v. Prine, 132 So. 464, 
at 466. 

More to the point was the first 
Cragin decision in which the Florida 
Supreme Court tracked the develop- 
ment of the law. Cragin v. Ocean & 
Lake Realty Co., 101 Fla. 1324, 133 
So. 569 (1931). Discussing the change 
that was brought about by the enact- 
ment of 1929, the Supreme Court 
reasoned: 


In the light of Rule 89 and the Statute of 1927, 
construed in connection with the settled doc- 
trine of res judicata, were it not for the Sta- 
tute of 1929, there might have been strong 
grounds for holding that, where the holder of a 
mortgage, in his foreclosure proceedings in 
equity, elects to submit to the (equity) court 
the matter of his right to a deficiency decree, 
and that court had exercised its jurisdiction 
and adjudicated the matter thus submitted to 
it, its decree thereon, unless reversed or modi- 
fied on appeal, would have been final, and 
might have been successfully pleaded as res 
judicata in any subsequent suit in any other 
court between the same parties, or their 
privies, on the same cause of action; at least in 
cases where the court of equity had granted to 
the complainant a decree for any portion of 
the deficiency claimed . .. Nor would this con- 
clusion have been necessarily shaken by the 
fact that under Rule 89 and the Statute of 
1927, the court of equity may exercise “a sound 
judicial discretion” in determining whether the 


complainant in foreclosure is entitled to a de- 
ficiency decree “for any portion of a deficien- 
cy, should one exist.” 

. Without the amendment of 1929, by 
which the legislative intent to the contrary is 
shown, we doubt if the mortgagee could have 
submitted the same question to both courts: 

But the Statute of 1927 as amended by the 
Statute of 1929, Chapter 13625, above quoted, 
clearly shows that the legislature contem- 
plated that, while a court of equity, in its sound 
judicial discretion, should be empowered— 
not required—to enter a deficiency decree for 
any portion of a deficiency, should one exist, 
its decision on this question whether it granted 
a decree for any portion of such deficiency, 
or denied it altogether, as in the case of Gober 
v. Braddock, supra, would not bar the com- 
plainant from also suing at common law to 
recover any balance remaining due on the 
mortgage debt . . . except in cases falling with- 
in the proviso set forth in the statute, which 
reads: “provided no suit at law to recover such 
deficiency shall be maintained against the 
original mortgagor or mortgagors in cases 
where the mortgage is for the purchase price 
of the property involved and where the ori- 
ginal mortgagee becomes the purchaser there- 
of at foreclosure sale and also is granted a de- 
ficiency decree against the original mortgagor, 
or mortgagors.” 

. So the legislature evidently contem- 
plated that the first clause in the Statute of 
1927, as amended by Chapter 13625, was 
broad enough to authorize a suit at law to 
recover a deficiency in the purchase price se- 
cured by mortgage, as against the original 
mortgagor, even where a deficiency decree 
had been granted in the foreclosure proceed- 
ings for some portion of the deficiency, and 
that, in order to prevent such an operative ef- 
fect of the statute, it was necessary to expressly 
restrain the enacting clause by putting in this 
proviso. 

.. the language of this statute, considering it 
as a whole, cannot be given its apparent mean- 
ing and purpose without upsetting to some 
extent the principles of res judicata, and thus 
creating a somewhat anomalous situation, 
which will in some cases require a circuit judge 
to grant to a party ajudgment at law ona cause 
of action, which, sitting as chancellor ina court 
of equity, he had already held such party was 
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not, in equity and good conscience, entitled to 
enforce. (Emphasis supplied). 

That decision, and the reasoning 
upon which it was based, was re- 
affirmed when the Florida Supreme 
Court considered the same case 
again in 193]. Cragin v. Ocean & 
Lake Realty Co., 101 Fla. 1337, 135 
So. 795 (1931). Later the same year, 
the Supreme Court held a subse- 
quent action on the note to be barred 
by res judicata because the case arose 
prior to the enactment of the 1927 
statute. See Woodward v. Dishong, 


102 Fla. 347, 135 So.2d 804 (1931). 
The court clearly indicated, how- 
ever, that had the case arisen after the 
legislative enactment, a different re- 
sult would have followed. 

Cases decided since 1931 do not 
seem in all instances to interpret F.S. 
$702.06 the same as did the Cragin 
court. Yet it is important to bear in 
mind that no court, including the 
Florida Supreme Court, has since 
then undertaken to interpret directly 
the meaning and effect of the 1929 
amendment. Several of the later de- 
cisions clearly confused the Cragin 
court’s pre-1929 and post-1929 dis- 
cussion. For instance, in Provost v. 
Swinson, 109 Fla. 42, 146 So. 641 


(1933), Justice Buford quotes at 
length from the portion of the second 
Cragin decision wherein the court 
had concluded that prior to the 1929 
enactment res judicata would have 
barred a subsequent suit on the note 
if the chancellor had already granted 
any deficiency. Id. at 642. 

Justice Buford, apparently assum- 
ing the pre-1929 portion of the 
Cragin decision to be effective at the 
time of his decision, held that if the 
chancellor has exercised any jurisdic- 
tion over the deficiency question, 
then the subsequent suit is barred. 
Provost v. Swinson, 109 Fla. 42, 146 
So.2d 641 (1933) at 643. See also 
Waypbright v. Turner, 129 Fla. 310, 
176 So. 424 (1937), aff'd, 131 Fla. 
209, 179 So. 412 (1938). 

In 1934, the Florida Supreme 
Court decided the case of Belle Mead 
Corp. v. Reed, 114 Fla. 300, 153 So. 
843 (1934), and without discussing 
either the 1929 enactment or the 
Cragin decisions, held that a request 
for a deficiency decree in the fore- 
closure suit is an election of forums 
that may not be waived, although the 
relief itself might be. Id. at 845. In 
the case of Crawford v. Woodward, 
140 Fla. 38, 191 So. 311 (1939) the 
court was confronted with a case in 
which the plaintiff requested a 
deficiency decree in its foreclosure 
complaint, but then attempted to 
waive the request for deficiency by 
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stating in its motion for confirmation 
of the foreclosure sale that “Com- 
plainants are not asking for a defi- 
ciency decree.” 

On appeal from a dismissal of a 
later suit on the note, the Supreme 
Court affirmed, holding that regard- 
less of the attempt to terminate juris- 
diction of the equity court, plaintiff 
had elected his forum and was now 
bound by it. Again, Cragin was cited 
as authority. See also Scheneman v. 
Barnett, 53 So.2d 641 (Fla. 1951). 

Whether speaking in terms of 
“election of forum” or res judicata, it 
would seem that the language of the 
statute, together with its interpreta- 
tion by the Cragin court, would lead 
to the inescapable conclusion that 
unless total satisfaction of the judg- 
ment is obtained in the equity court, 
the action at law will lie. That very 
question was raised in Steketee v. 
Ballance, supra, but the Second 
District Court of Appeal avoided the 
question and reversed on other 
grounds. 


Conclusion 


It is virtually impossible to recon- 
cile all the cases. One overriding fact- 
or, however, is that many of the cases 
barring a subsequent action on the 
note after some consideration of the 
deficiency question was had in the 
equity court, fail to even consider the 
impact of F.S. $702.06 or the Cragin 
decisions. Logic would dictate that 
F.S. $702.06 be given its full weight as 
interpreted by Cragin. This would 
allow the mortgagee full recovery of 
its debt, subject only to the time 
limitations placed upon him by the 
equitable doctrine of laches in the 
foreclosure court, or the statute of 
limitations in the law courts. 

The careful practitioner, however, 
will want to give serious considera- 
tion to whether any mention of a 
deficiency should be made at all in 
the foreclosure complaint. If the re- 
quest is made and a determination by 
the equity court is desired, then it is 
doubly important to make every at- 
tempt to file a petition for the de- 
termination of the deficiency within 
one year after the final decree of 
foreclosure to avoid a misapplication 
of the rule of Colmes v. Hoco, Inc. of 
Dade County, supra. But if the fore- 
closure court refuses to hear the issue, 
or refuses to grant full relief, all may 
not be lost. A persuasive practitioner 
may be able to convince the court ina 
subsequent suit on the note that F.S. 
$702.06 really means what it says. 0 


| 


ENVIRONMENTAL USE LAW 


DRI agreements: 
a new technique 
for implementing 
Chapter 380 

By Thomas G. Pelham 


A significant but little noticed tech- 
nique is emerging for implementing 
the development of regional impact 
(DRI) provisions of Chapter 380. 
DRI agreements, although not yet 
commonplace, are being sought by 
developers and entered into by the 
Department of Veteran and Com- 
munity Affairs (“the Department”) 
with increasing frequency. Some of 
the state’s most significant develop- 
ments are the subject of DRI agree- 
ments. Nevertheless, these agree- 
ments have received little publicity 
and have even escaped the attention 
of many seasoned DRI practitioners. 

Approximately nine DRI agree- 
ments have been entered into by the 
Department.!' These agreements 
cover a wide variety of develop- 
ments. Agreements have been en- 
tered into on two of the state’s largest 
and most controversial develop- 
ments: Palm Coast, the massive ITT 
new community,? and Marco Island, 
the Deltona Corporation project.? A 
third agreement involves several 
large developments by General 
Development Corporation.‘ Five of 
the other agreements cover smaller 
residential developments or office 
parks® in which development was 
commenced prior to the filing of an 
application for DRI development 
approval or for vested rights determi- 
nation. The final agreement involves 
a publicly owned and financed re- 
gional airport.’ 

Collectively, these agreements 
resolve various vested rights and 
DRI status disputes between the 


Department and the developer, 
provide for the preparation and sub- 
mission to the state of master land use 
plans and require filing of applica- 
tions for vested rights or DRI status 
determinations within specified time 
periods. However the most signifi- 
cant feature of these agreements is 
their authorization of continuing 
development and sales activities 
during the DRI review process. 
What prompted the Department 
to enter into such agreements? A 
myriad of development situations, 
involving complicated DRI juris- 
dictional issues, has arisen since the 
enactment of Chapter 380 in 1972. 


Many of these situations involve . 


projects on which development was 
innocently commenced without DRI 
review. These situations have pre- 
sented problems that were not antici- 
pated nor expressly addressed by the 
drafters of Chapter 380. Conse- 
quently, many of these problems can 
be resolved more quickly, fairly and 
efficiently through agreements than 
by protracted litigation. 


Agreement situations 


What factual situations justify exer- 
cise of the DRI agreement power? 
Consider the following problem. Ina 
county with a residential DRI thres- 
hold of 750 units, a developer re- 
ceives local approval to develop 500 
residential units on a tract of land. 
Two years later, after the land has 
been subdivided and improved and 
250 residential units have been con- 
structed, the developer decides to 
expand the development by acquir- 
ing title to an adjacent tract of land 
and developing it into an additional 
500 residential units. What portions, 
if any, of the development are subject 
to the DRI review process, and may 
the developer continue with con- 
struction and sales pending comple- 
tion of the DRI process? 

Another variation of this problem 
arises when the original developer of 
a fully permitted sub-DRI threshold 
residential community encounters 
severe financial difficulties. To extri- 
cate itself from this situation and 
avoid foreclosure on the property 
by its lenders, the developer locates a 
potential buyer for the project. How- 
ever, the buyer is willing to purchase 
the entire development only if it can 


increase residential densities in excess 
of the DRI threshold, add some 
adjacent land to the development, 
and continue some lot sales during 
the DRI review process. Can these 
objectives be accomplished through 
a DRI agreement with the Depart- 
ment? 

What if the developer commences 
development under the mistaken 
belief that the project is not a DRI or 
that it has acquired vested rights 
status? For example, the local govern- 
ment with jurisdiction over a three- 
building office park informs the 
developer either that the project is 
not a DRI or that it is a vested DRI 
and issues the requisite local develop- 
ment permits for the first two build- 
ings. After the developer has com- 
pleted the first office building and 
has commenced construction of the 
second building, the Department 
informs the developer that the proj- 
ect is an unvested DRI. Can the 
developer continue construction of 
the second building while a DRI 
application for the entire project is 
prepared and reviewed pursuant to 
Chapter 380? 

A more difficult question is pre- 
sented if the same developer com- 
mences construction of a single office 
building on only five acres of his 
30-acre tract. Standing alone, the 
office building, consisting of only 
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100,000 square feet of floor space, 
clearly is nota DRI. Moreover, during 
construction of the building, the 
developer has no plans for develop- 
ment of the remaining 23 acres. 
However, because of the financial 
success of the first building, the 
developer announces plans to de- 
velop the remaining acreage for two 
additional office buildings, contain- 
ing a total of 275,000 square feet of 
floor space. Is the project, or any 
portion of it, now subject to the DRI 
review process? If so, must further 
development await completion of 
the DRI review process? 

Finally, consider a case involving 
nothing more than raw economic 
advantage over a competitor devel- 
oper. For example, the developer 
and operator of a large amusement 
park desires to complete a new addi- 
tion by the time a new regional 
amusement park is scheduled to 
open. The addition constitutes a 
substantial deviation from the exist- 
ing DRI-sized park. Thus, the expan- 
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sion is subject to the DRI review 
process. If commencement of devel- 
opment, including ground clearing 
and site preparation, must await 
issuance of a favorable DRI order, 
the opening date for the addition 
will be substantially delayed, placing 
the developer at a significant com- 
petitive disadvantage with his new 
amusement park rival. Can the devel- 
opers problem be solved by an 
agreement with the Department 
which permits commencement of 
limited development activities dur- 
ing the DRI review process? 


Statutory authority 


The Department has the power to 
enter into DRI agreements. The 
power derives from a relatively 
new provision of Chapter 380. F.S. 
§380.032(3) did not appear in the 
original Florida Environmental Land 
and Water Management Act of 1972; 
it was created by a 1977 amendment 
to Chapter 380. This legislative after- 
thought provides that the Department 


shall have the power and the duty to... [e]nter 
into agreements with any landowner, devel- 
oper, or governmental agency as may be 
necessary to effectuate the provisions of this 
act or any rules promulgated hereunder.* 


The statutory power to enter into 
agreements which permit develop- 
ment prior to completion of the DRI 
review process must be considered 
in the light of certain other provisions 
of Chapter 380. Section 380.06(5) 
provides that with two exceptions 
“development” of a DRI may be 
commenced only if it has been ap- 
proved pursuant to the DRI review 
process. Section 380.04 defines 
“development” in extremely broad 
terms; for example, land clearing for 
the purpose of construction is ex- 
pressly included within the statutory 
definition.’ Thus, in the absence of an 
agreement with the Department to 
the contrary, development of a DRI 
may not be lawfully undertaken 
prior to the issuance of a favorable 
DRI development order. 

Section 380.11 expressly confers 
upon the Department the power to 
enforce the statutory prohibition 
against development of a DRI prior 
to completion of the DRI review 
process. The Department is autho- 
rized to seek “injunctive relief, both 
temporary and permanent, against 
any person or developer found to 
be in violation of the provisions” of 
Chapter 380 “or any rules, regula- 
tions, or orders issued thereunder.”!” 
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The statutory prohibition against 
pre-DRI review development com- 
bined with the statutory authorization 
to enforce the prohibition affords the 
Department considerable leverage in 
agreement situations. 


Judicial treatment 


Despite its newness, the statutory 
agreement power has already re- 
ceived judicial attention and encour- 
agement in two cases. The first case, 
General Development Corp. v. 
Division of State Planning," involved 
a situation in which the Department 
issued a written determination that 
certain developments were vested in 
return for the developer's agreement 
to submit other lands to the DRI 
review process. Although the validity 
of the agreement was not in issue, the 
court implicitly approved such 
agreements. Noting the “centrality 
of negotiation in the [Department’s] 
satisfaction of public and private 
interests,” the court stated that the 
Department may concede that por- 
tions of a development are vested in 
return for the developer's agreement 
to submit other lands to the DRI 
review process.!? 

The second case, Compass Lake 
Hills Development Corporation v. 
State,'® involved a large residential 
subdivision. Development of the 
subdivision, which consists of six 
units, commenced in 1971 but did not 
come to the attention of the Depart- 
ment until 1977. Following various 
communications between the devel- 
oper and the Department, the devel- 
oper filed an application in 1978 fora 
binding letter of determination as to 
whether the development. consti- 
tuted a DRI and, if so, whether the 
developer had acquired vested rights 
to undertake the development with- 
out compliance with Chapter 380.'4 

The Department, in response to 
the application, issued an order 
which (1) ruled that the development 
was a DRI; (2) granted vested rights 
status to units one through four but 
denied vested rights status to units 
five and six; (3) provided that units 
five and six must be subjected to the 
DRI review process prior to further 
development of those units; and (4) 
directed the developer to terminate 
sales in units five and six until a devel- 
opment order was issued following 
completion of the DRI review proc- 
ess.'!° On appeal the court reversed in 
part and affirmed in part the Depart- 
ment’s order. The court agreed with 
all of the Department's rulings except 


for the administrative injunction 
against further sales in units five and 
six. The injunction was deemed 
unreasonable and unwarranted.'® 

Several factors were cited by the 
court to support its reversal of the 
injunction against sales. First, all 
development had been completed 
and over 60 percent of the lots in units 
five and six had already been sold. 
Second, the developer had under- 
taken the development “under at 
least ‘colorable’ authority during the 
lengthy period of purchase, planning 
and developing the property.”! 
Third, the Department had not sug- 
gested that any aspect of the develop- 
ment was contrary to the purposes of 
Chapter 380 whereas requiring the 
developer to submit to the DRI re- 
view process would accomplish the 
goals of the statute.'® 


Finally, and, with regard to DRI 
agreements, most importantly, the 
court pointed out that the Depart- 
ment had another, less drastic means 
of protecting the public interest and 
maintaining the integrity of the DRI 
process. The court stated: 
Furthermore we see no reason why the ex- 
pense and effort required to bring this devel- 
opment into compliance with Chapter 380 
cannot be minimized under the broad au- 
thority given to the Department to enter into 
agreements with any landowner, developer, 
or governmental agency as may be neces- 
sary to effectuate the provisions of the act. 
§380.032(3)!9 [emphasis added] 

Thus, the court not only sanctioned 
but encouraged utilization of the 
agreement power to resolve DRI 
disputes. 


What criteria govern the Depart- 
ment’s power to enter into DRI 
agreements? Chapter 380 provides 
only the broadest of guidelines. 
Section 380.032(3) indicates only 
that the power is to be used to effec- 
tuate the purposes of Chapter 380. 
Generally, the purposes of the statute 
are “to protect the natural resources 
and environment of this state... and 
facilitate orderly and well planned 
development.”?° More specifically, 
with regard to DRIs, the statutory 
purpose is to ensure that the regional 
impacts of development are consid- 
ered and ameliorated.2! Obviously, 
these general statutory guidelines 
impose only very broad restraints on 
the discretion of the Department in 
exercising the agreement power. 


The Department has not structured 
its discretion through the adoption of 
administrative rules which establish 
written standards for DRI agree- 


ments.22, Consequently, the factors 
which influence the Department's 
exercise of the agreement power 
must be gleaned from existing DRI 
agreements and from_ interviews 
with agency officials responsible for 
drafting and approving the agree- 
ments. The following discussion of 
relevant factors is based on the au- 
thor’s analysis of existing DRI agree- 
ments and information obtained 
through discussions with Department 
officials.23 However, it does not 
necessarily represent the Depart- 
ment’s position on any of the matters 
discussed. 


Relevant factors 


The primary consideration in 
many agreement situations will be 
the explanation for the developer's 
failure to apply for DRI development 
approval at an earlier time. If the 
evidence suggests that the developer 
has been deliberately and knowingly 
evading the DRI review process 
without legal justification or other 
extenuating circumstances, the 
Department probably will not be 
receptive to an agreement that per- 
mits development to continue while 
the project complies with Chapter 
380. As the court noted in General 
Development Corp. v. Division of 
State Planning, supra, in these situa- 
tions, the developer proceeds “at 
its peril” and can be enjoined from 
further development until the DRI 
review process is completed.*4 


On the other hand, if the failure to 
submit the development for DRI 
review at an earlier date is due to 
excusable neglect or other unique 
circumstances, an agreement may 
be possible. For example, the devel- 
oper may have commenced develop- 
ment in reliance on the issuance of 
development permits by the local 
government which has informed the 
developer that the project is not a 
DRI or is a vested DRI.?> Such local 
opinions have no validity under 
Chapter 380 and are not binding on 
the Department. The issuance of 
binding letters regarding DRI and 
vested rights status is a matter solely 
between the Department and the 
developer.2® Nevertheless, as the 
Compass Lake Hills case indicates, 
such local actions may constitute 
“colorable authority.”27 Thus, the 
Department may be willing to “ex- 
cuse” the developer and enter into an 
agreement which allows continuation 
of some development while the de- 


veloper complies with Chapter 380. 

The manner in which a project 
acquired DRI status may be determi- 
native in a given case. For example, 
consider the case in which a devel- 
oper has owned the entire project site 
from the inception of development. 
However, the developer has been 
developing the site in piecemeal 
fashion without DRI review. After 
completion of substantial develop- 
ment, the potential DRI status of the 
project has become apparent to 
outside observers. In the Depart- 
ment’s mind there may be a strong 
presumption that from the beginning 
the developer knew or should have 
known that his project was a DRI. 
Unless the developer can overcome 
that presumption, the Department 
may be extremely reluctant to enter 
into an agreement. 

By comparison the Departmental 
attitude may be more favorable if an 
original sub-DRI threshold project 
has been expanded through acquisi- 
tion of adjacent, independently 
owned land or by merger with neigh- 
boring developments. Note, how- 
ever, that the Department may 
closely examine the project to ensure 
that it has not been assembled 
through the use of “dummy” corpora- 
tions and sham transactions in ac- 
cordance with a preconceived plan 
to evade the DRI process. Assuming 
the absence of such factors, the 
original development clearly was not 
subject to Chapter 380, and there is 
little justification for completely 
shutting down the expanded project 
until the DRI review process is com- 
pleted. Thus, an agreement may be 
possible.?* 

A second major factor is the con- 
sideration which the Department 
will receive for the agreement. The 
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Department may have little incentive 
to enter into an agreement unless the 
state receives some benefit which, at 
least arguably, it does not already 
have under Chapter 380. Existing 
DRI agreements provide numerous 
examples of such benefits: a maxi- 
mum cap on the number of residen- 
tial units in a development;?9 sub- 
mission for state review of a master 
development plan prepared by a 
planner approved by the Depart- 
ment;?°> DRI review of an entire 
project, none of which will ever be 
subject to Chapter 380 in the absence 
of an agreement;*! and DRI review 
of completed development, whether 
vested or unvested.” 

A third factor is economic hard- 
ship. As the court observed in Com- 
pass Lake Hills, supra, halting devel- 
opment already in progress or 
suspending sales can have a severe 
financial impact on the developer.** 
The inevitable cash flow problem 
may cause default on financing 
obligations and result in foreclosure 
of mortgages on the development. 
Conceivably, if a development is 
subject to several mortgages held by 
different lenders, the foreclosures 
can produce a badly splintered 
project owned by several separate 
entities. A single DRI-sized develop- 
ment is replaced by several sub-DRI 
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threshold projects, none of which are 
subject to Chapter 380. 

Neither the public nor the devel- 
oper benefits if a partially completed 
development “goes down the tubes” 
or is so fractured that a comprehen- 
sive planning approach is no longer 
possible. Thus, assuming the devel- 
oper has been acting in good faith, 
the Department probably will be 
sympathetic to the developer's finan- 
cial plight. A showing of substantial 
economic hardship, especially when 
combined with other factors, can 
lead to an agreement allowing con- 
tinuation of development or sales. 

The desire to gain a competitive 
advantage does not qualify as eco- 
nomic hardship. If it did, every DRI 
in the state would be eligible for an 
agreement. Consequently, an agree- 
ment probably will not be entered 
into simply to permit early comple- 
tion of a project in order to secure a 
major tenant, to open for business 
before or at the same time as a princi- 
pal competitor, or to arrange more 
favorable financing.*4 

A fourth consideration is the envi- 
ronmental sensitivity of the land to 
be developed. The Department 
probably will be very reluctant to 
permit any pre-DRI order develop- 
ment on sites which have significant 
environmental problems. Thus, 
unless portions of the project site 
can be developed without substantial 
impact on these environmentally 
sensitive areas, a DRI agreement is 
unlikely regardless of the presence of 
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other favorable factors. 

Another factor is the attitude of the 
local government and regional plan- 
ning council toward the project. 
Because the agreement power resides 
solely in the Department, the opinions 
of the local and regional agencies as 
to exercise of the power are purely 
advisory. Nevertheless, the Depart- 
ment will probably consult the local 
and regional agencies about the 
development. If these consultations 
reveal substantial local or regional 
opposition to the project or indi- 
cate “that any facet of the develop- 
ment... runs afoul of the purposes 
sought to be accomplished by Chap- 
ter 380,'°6 the probability of working 
out an agreement will be substantially 
reduced. Thus, an applicant for an 
agreement will be well advised to 
coordinate its efforts with both the 
local government and regional 
council.*7 

Finally, assuming the Department 
decides that a particular situation 
merits an agreement, the amount of 
pre-DRI order development or sales 
to be authorized by the agreement 
must be determined. In this context, 
the phrase “subthreshold bite” is 
gaining currency. Generally, the 
Department will try to limit such 
development or sales as much as 
possible and will insist that it be kept 
below the DRI threshold level.** 


Conclusion 


DRI agreements can play a benefi- 
cial and legitimate role in effectuating 
the purposes of Chapter 380. Increas- 
ingly, situations are arising in which 
large land projects collide with 
Chapter 380 for the first time long 
after development has commenced. 
Agreements may not be appropriate 
in all of these cases. Indeed, a policy 
of granting agreements in every such 
case would undoubtedly encourage 
wholesale circumvention of the DRI 
review process. However, in truly 
unique cases, where the developer 
has acted in good faith and one or 
more of the other relevant factors are 
present, DRI agreements are a far 
more equitable and effective tool for 
effectuating the goals of Chapter 380 
than is imposition of harsh admin- 
istrative and judicial penalties. As the 
court stated in the Compass Lake 
Hills case: 


A developer who fails to comply with Chapter 
380 should not be rewarded. However, any 
measures taken by the Department as a conse- 
quence of such failure should bear some 
reasonable relation to the practicalities of the 


situation, and the purposes to be accom- 
plished. By requiring appellant to comply 
with the review procedures of Section 380.06 
the ends and purposes of the statute can be 
accomplished, because the course of future 
developments will be brought under control, 
and present developments may be reviewed 
and examined to determine what, if. any, 
changes are considered necessary and, at this 
state of the development, are within the au- 
thority of local government or the reviewing 
agency to require.*” o 


1A copy of each of these agreements was 
provided by the Department to the author in 
response to his request for copies of all existing 
DRI agreements. 

2 Agreement between the Division of State 
Planning and ITT Community Development 
Corporation, dated April 10, 1974, as amended 
by the amending agreement, dated August 10, 
1977. 

3 Agreement between Department of Com- 
munity Affairs and the Deltona Corporation, 
dated August 8, 1980. 

4Agreement between Division of State 
Planriing and General Development Corpora- 
tion, dated February 10, 1978. 

5See, e.g., agreement between Minieri 
Communities of Florida, Inc. and Department 
of Community Affairs, dated March 14, 1980. 

6 See, e.g., agreement between Department 
of Community Affairs and Crow-Childers- 
Harrod, Ltd., dated April 13, 1981; agreement 
between Department of Community Affairs 
and Lincoln Properties Co., dated July 28, 
1981. 

7 Agreement between Department of Com- 
munity Affairs and Volusia County, dated 
August, 1981. 
8Fia. Stat. §380.032(3) (1979). 
9Td. §380.04(2) (f). 
17d. §380.11. 


publication 
available 
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47d. at 378, 380. 

at 378. 

167d. at 379-380. 
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'8Td. at 380. 

197d. at 382. 

20F la. State §380.021 (1979). 

217d. §380.06. 

22See General Development Corporation v. 
Division of State, supra, Note 11 at 1209 in 
which the court stated that the Department has 
a responsibility to “structure their discretion 
progressively by vague standards, then 
definite standards, then broad principals, then 
rules,” ...and to do so expeditiously but in good 
order.” 

23 The author had numerous discussions with 
the Department officials during the months of 
July through October, 1981, while negotiating 
a DRI agreement. See agreement between 
Department of Community Affairs, Owens- 
Illinois Development Corporation, and 
Turkey Creek, Inc., dated October 19, 1981. 

24353 So.2d at 1202. 

°5F..g., this factor was cited on page | of the 
agreement between the Department of 
Community Affairs and Minieri Communities 
of Florida, Inc. dated March 14, 1980. 

°6See, South Florida Regional Planning 
Council v. State, 372 So.2d 159 (Fla. 3rd 
D.C.A. 1979); Suwannee River Area Council v. 
State, 384 So.2d 1369 (Fla. Ist D.C.A. 1980); 
Peterson v. Florida Department of Communi- 
ty Affairs, 386 So.2d 899 (Fla. Ist D.C.A. 1980). 

27379 So.2d at 380. 

28 See, agreement between Department of 
Community Affairs, Owens-Illinois Develop- 
ment Corporation, and Turkey Creek, Inc., 
dated October 19, 1981, which cites this factor. 
29See, paragraph 2 of agreement between 


Department of Community Affairs and Dei- 
tona Corporation, dated August 8, 1980. 

See, paragraph 9(b) of agreement be- 
tween Division of State Planning and ITT 
Community Development Corporation, 
dated April 10, 1974. 

31 See, pages 1-2 of agreement between De- 
partment of Community Affairs, Owens- 
Illinois Development Corporation and Turkey 
Creek, Inc., dated October 19, 1981. 

32See, paragraph 6 of agreement between 
Department of Community Affairs and 
Minieri Communities of Florida, Inc., dated 
March 14, 1980. 

33379 So.2d at 381. 

34 The author has personally participated ina 
conference with officials of the Department of 
Community Affairs at which such reasons 
were rejected as the basis for an agreement. 

35See, agreement between Department of 
Community Affairs and Deltona Corporation, 
dated August 8, 1980, which makes numerous 
references to areas of the development which 
are environmentally sensitive and for which 
environmental permits must be obtairied be- 
fore development can take place. 

36379 So.2d at 376. The court in the Compass 
Lake Hills case cited the lack of any such indi- 
cation as one of the reasons for reversing the 
Department’s injunction against sales during 
completion of the DRI review process. Id. 

37 See, agreement between the Department 
of Community Affairs and Beacon Homes of 
Florida, Inc., dated August 3, 1981, in which 
the approval of the local government and the 
regional planning council was noted on page 2. 

383A review of the nine DRI agreements 
entered into by the Department disclose that 
almost in every instance the amount of de- 
velopment authorized prior to completion of 
the DRI review process falls below the ap- 
plicable DRI threshold. 

39379 So.2d at 381-382. 
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TAX LAW NOTES 


Loans from pension and 
profit-sharing plans 

to plan participants 

By Ronald J. Russo 


Many professional associations 
and closely-held corporations main- 
tain tax-qualified pension and profit- 
sharing plans. If these plans are 
drafted and administered properly, 
loans can be made from the plans to 
plan participants, and the partici- 
pants can deduct the interest they 
pay on these loans.' Moreover, the 
interest paid can be invested by the 
plan in a tax-free manner. This article 
focuses on the problems relating to 
loans from pension and profit-sharing 
plans to plan participants and also 
makes suggestions regarding the 
drafting and administration of plan 
loan provisions. 


Should a pian have a loan provision? 

Not all pension and profit-sharing 
plans should have a loan provision. 
In making the decision of whether 
the plan should contain a loan provi- 
sion, the administrative difficulties 
associated with having such a provi- 
sion should be assessed. If the plan 
has a loan provision, procedures 
regarding loan applications and 
approvals must be implemented and 
administered in a nondiscriminatory 
manner. Decisions have to be made 
regarding the amount of the loan, 
the duration of the loan, the repay- 
ment schedule of the loan, the interest 
rate to be charged on the loan, and 
the security to be given for the loan. 
Determinations also have to be made 
regarding when a loan is in default 
and when foreclosure is appropriate. 
These determinations will usually be 


made by the plan’s administrative 
committee or the plan trustees.” 

Also, the costs associated with 
having a plan loan provision should 
be considered. Legal fees will be 
incurred in drafting promissory 
notes, mortgages, security agree- 
ments, and UCC-1 financing state- 
ments. Documentary and intangible 
taxes and filing and recording fees 
may have to be paid in some in- 
stances. These expenses probably 
should be paid by the plan partici- 
pant who borrows the money.* 

The administrative difficulties and 
costs associated with a plan loan pro- 
vision are manageable for plans that 
cover only a few employees, but may 
present problems for plans that cover 
a large number of employees. For 
this reason, loan provisions are not 
usually found in plans of large cor- 
porations, but are usually found in 
plans of professional associations and 
closely-held corporations that cover 
a relatively small number of em- 
ployees. Further, plan loan provi- 
sions are typically found in profit- 
sharing, money-purchase pension, 
and target-benefit plans‘ but are not 
typically found in defined benefit 
pension plans.* Loan provisions are 
also not normally found in H.R. 10 
plans or plans of Subchapter S cor- 
porations because loans cannot be 
made to owner-employees or share- 
holder-employees.® 


Potential adverse consequences 
of having a plan loan provision 


In structuring a plan loan provision 
and determining whether a loan 
granted under the loan provision 
will result in adverse consequences, 
there are three separate issues that 
should be considered: (1) whether 
the loan provision will adversely 
affect the tax-qualified status of the 
plan under §401 of the Interna! Reve- 
nue Code of 1954, as amended, (the 
“Code”); (2) whether the loan will 
result in a taxable distribution to the 
participant under §402(a)(1) of the 
Code; and (3) whether the loan quali- 
fies for the prohibited transaction 
exemptions under §408(b)(1) of the 
Employee Retirement Income Secu- 
rity Act of 1974 (“ERISA”) and under 
$4975(d)(1) of the Code. Each of 
these issues is discussed below. 

1. Will the qualified status of the 
plan be jeopardized by a loan pro- 


vision? The Internal Revenue Service 
(the “Service”) has ruled in a number 
of Revenue’ and private letter rul- 
ings® that the qualified, tax-exempt 
status of a plan under Code $401 (a) is 
not affected by a provision for mak- 
ing loans to participants if the loans 
are adequately secured, bear a rea- 
sonable rate of interest, and provide 
for repayment within a specified 
period of time. 

While a plan loan provision will not 
of itself adversely affect the quali- 
fied, tax-exempt status of the plan, 
there may be an annual, addition 
limitation violation under Code 
$415(c) if either the interest or princi- 
pal payments the participant makes 
to the plan are treated as “annual 
additions.”® Fortunately, the regula- 
tions take the position that principal 
payments on loans from a plan to a 
participant do not constitute annual 
additions.'!° The Service has also 
ruled that the interest payments will 
not be treated as annual additions as 
long as the interest payments are 
credited to the participants’ accounts 
“in the same manner that investment 
earnings are credited to such ac- 
count.”!! This apparently means that 
the interest paid must be allocated to 
the accounts of all participants ac- 
cording to the income allocation 
formula in the plan.!? 

2. Will the loan be treated as a 
taxable distribution? Distributions 
from pension and _ profit-sharing 
plans are normally taxable to the 
participant in the year the distribu- 
tions are received. The Service, 
however, has ruled on several occa- 
sions that an adequately secured loan 
that bears a reasonable rate of interest 


Ronald J. Russo practices with Barnett, Bolt 
¢> Russo in Tampa. He received his B.A. de- 
gree from the University of South Florida in 
1971, his ].D. degree (cum laude) in 1974, and 
LL.M. degree in taxation in 1975, both from 
the University of Florida College of Law. 

He writes this column on behalf of the Tax 
Law Section, David M. Richardson, chairman, 
and James Roberts, editor. 


56 THE FLORIDA BAR JOURNAL/JANUARY 1982 


and is for a specified period of time 
will not constitute a taxable distribu- 
tion under Code $402(a)(1) unless 
there is a tacit understanding be- 
tween the parties that collection is 
not intended, or unless the trans- 
action does not create a valid debtor- 
creditor relationship." 

3. Will the loan qualify for the 
prohibited transaction statutory loan 
exemptions? Certain transactions 
betweena plan and a plan participant 
are prohibited by law unless they 
qualify for the statutory or admin- 
istrative exemptions that are avail- 
able. A loan between a plan and a 
plan participant is one of the trans- 
actions that is prohibited. Such a loan 
will constitute a prohibited trans- 
action under ERISA §406(a)(1)(B) 
and Code §4975(c)(1)(B) unless the 
ERISA §408(b)(1) and the Code 
§4975(d)(1) statutory loan exemp- 
tions (the “statutory exemptions”) 
apply, or unless an administrative 
exemption is received under ERISA 
§408(a) and Code §4975(c)(2). Be- 
cause an administrative exemption 
is costly and usually takes at least 
six months to receive, and because 
there is no assurance that an admini- 
strative exemption will be issued, this 
article focuses on whether the statu- 
tory exemptions apply. 

If the statutory exemptions do not 
apply, the loan should not be under- 
taken because of the penalties that 


attach to prohibited transactions.'4 
Further, if the loan does not qualify 
for the statutory exemptions, and if 
the participant’s vested interest has 
been pledged as security for the loan, 
the plan may lose its qualified, tax- 
exempt status because of a Code 
$401(a)(13) violation. This Code 
provision allows the pledge of a 
participant’s vested interest as secu- 
rity for a loan only if the transaction 
qualifies for a statutory exemption 
under Code §4975(d)(1). 

To qualify for the statutory exemp- 
tions, the loan must: (1) be available 
to all participants or beneficiaries on 
a reasonably equivalent basis;'> (2) 
not be available to highly compen- 
sated employees, officers, or share- 
holders in an amount greater than the 
amount made available to other em- 
ployees;'® (3) bear a reasonable rate 
of interest;'’ (4) be adequately se- 
cured;'* and (5) be made in accor- 
dance with specific plan provisions.'® 

It can he seen that many of the 
statutory exemption requirements 
overlap some of the requirements 
that were discussed above relating to 
whether a loan provision would 
jeopardize a plan’s qualified status 
and whether the loan would be 
treated as a taxable distribution. The 
statutory exemption requirements 
are discussed below. 

Availability of loans. Loans must 
be available to all participants and 
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beneficiaries on a reasonably equiva- 
lent basis.2° Perhaps the best type of 
loan availability provision is one that 
permits loans to be made on request, 
with the only condition being that 
adequate security be pledged. This 
type of provision should make plan 
loans available to all participants ona 
reasonably equivalent basis. The 
determination of what constitutes 
adequate security would be made by 
the plan’s administrative committee 
or by the plan trustees. Loan provi- 
sions that require that loans be made 
only in the event of proven financial 
emergency or hardship are difficult 
to administer because of the inherent 
subjectivity of the financial hardship 
or emergency determinations. Other 
availability provisions could be used, 
but they either would be subject to 
the same type of subjective determi- 
nations as the financial hardship or 
emergency availability provisions or 
would provide for less flexibility.?! 
Regardless of the type of loan 
availability provision selected, de- 
tailed records of administrative com- 
mittee meetings should be kept 
regarding the action taken on loan 
applications. The minutes should 
reflect the reasons the loans were 
approved or denied. If a plan is 
audited, administrative committee 
meeting minutes will be crucial, 
especially in those situations where 
loans have been denied to lower 
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compensated individuals. Moreover, 
if plan loan provisions are admin- 
istered so that only members of the 
“prohibited group’?'* have received 
loans, it could be argued that the 
loans are not available to plan partici- 
pants on a reasonably equivalent 
basis, in which case the statutory 
exemption requirements would not 
be met. For this reason, if loans are 
made to members of the prohibited 
group, comparable loans should also 
be made to nonprohibited group 
members.”” 

Amount of loan. Loans cannot be 
available to highly compensated 
employees, officers, or shareholders 
in an amount greater than the amount 
made available to other employees.” 
This requirement should be satisfied 
if the loan amount limitation provi- 
sion allows the plan to lend the same 
percentage of a participant’s vested 
benefit.2* For example, a loan provi- 
sion commonly found in defined 
contribution plans is one that limits 
the amount of the loan to the partici- 
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pant’s vested account balance or to a 
certain percentage of his vested 
account balance. This type of loan 
limitation provision works well in 
situations where you have an aged 
corporation, and where the defini- 
tion of years of service in the plan 
does not exclude service before the 
effective date of the plan. It also 

works well in new corporations in 
situations where it is not contem- 
plated that loans will be made in the 
early years of the plan. 


One problem with limiting the 
amount of the loan to a participant's 
vested account balance or a percent- 
age of his vested account balance is 
that in newly formed corporations 
a participant may not be vested for a 
number of years. So, loans could not 
be made in the early years of the 
plan. Moreover, even when the par- 
ticipant becomes vested, the amount 
of his vested account balance may 
not (depending on the plan’s vesting 
schedule) be sufficient to meet his 
loan needs. A potential way to deal 
with this problem is to credit service 
with a “predecessor employer” in 
determining a participant’s vested 
percentage. This can be done, how- 
ever, only in those situations where 
the crediting of predecessor service 
does not cause discrimination in 
favor of the prohibited group.” 
Another potential way to handle the 
problem is to have a rapid vesting 
schedule, but this usually will be con- 
trary to the corporation’s intent 
regarding premature terminations 
and the rationale that a longer vesting 
schedule will give the employees 
greater reason to remain in the cor- 
poration’s employ. 

Perhaps the best way to structure 
the loan amount limitation provision 
when dealing with a new corporation 
where it is expected that loans will be 
made during the early years is to limit 
the amount of the loan to the full 
amount credited to the participant's 
account at the time the loan is applied 
for. This gives a much greater degree 
of flexibility and increases substan- 
tially the amount available for loans. 
This type of loan provision would 
seem to be authorized by the Ser- 
vice*® and by Congress.?7 


There are, of course, other ways to 
limit the amount of the loan (e.g., 
limiting the amount of the loan to the 
amount of proven financial necessity 
or emergency, or limiting the amount 
of the loan toa stated dollar amount). 
These limitation provisions, how- 
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ever, present administrative prob- 
lems and subject the plan fiduciaries 
to a greater degree of fiduciary re- 
sponsibility exposure.”* With respect 
to defined benefit pension plans, it is 
not completely clear whether the 
amount of the loan could be limited 
to the amounts that have been con- 
tributed to fund a_ participant's 
benefits.25# 

Regardless of the type of provision 
that is selected to limit the amount of 
the corporation’s contributions and 
their earnings that will be available 
for a loan, the loan provision can also 
be structured to allow the participant 
to borrow up to the full amount of 
any funds and earnings that have 
been “directly transferred” or 
“rolled-over” to the plan.?® The loan 
provision can also be drafted to allow 
the participant to borrow up to the 
full amount of his nondeductible 
voluntary contributions and earn- 
ings.*° 

This should provide for greater 
flexibility because plans normally 
allow a participant only to withdraw 
the principal amount of his voluntary 
contributions. Plans usually do not 
allow the participant to withdraw 
currently any income generated by 
the voluntary contributions because 
the participant would be deemed to 
be in constructive receipt of such 
income when it was earned even if he 
did not withdraw it at that time.*! 
Thus, by allowing the participant to 
borrow not only the principal amount 
of his nondeductible voluntary con- 
tributions, but also the income 
generated by these voluntary contri- 
butions, the participant should be 
able to borrow larger amounts from 
the plan. If a withdrawal provision 
is used in addition to a loan provision, 
only the amount of income generated 
by the nondeductible voluntary con- 
tributions should be available for 
the loan.*? 

Reasonable rate of interest. Each 
plan loan must bear a reasonable rate 
of interest,?? which rate should not be 
higher than the maximum legal rate 
in effect on the date of the loan.*4 
It should be noted that if the loan is at 
an interest rate that is below a reason- 
able rate, the loan would not meet the 
statutory exemption requirements 
even if the loan were a directed 
investment.*® 

The Department of Labor (the 
“Department”) has expressed the 
view that the reasonable rate of 
interest requirement incorporates 
an objective standard that the loan 
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must provide a fair return commen- 
surate with the “prevailing rate.”%* 
The Department does not view the 
prevailing rate as a single number or 
view the prevailing rate as rigid.*’ 
Instead, it views the prevailing rate as 
flexible because it is based on the 
composite of what persons and insti- 
tutions in the business of lending 
money would obtain as compensa- 
tion for loans made under similar 
circumstances.** 

The Department has indicated that 
it is aware that lenders take into 
account a variety of factors in deter- 
mining the interest rate at which they 
might make a particular loan (e.g., 
term, security, amount of borrower's 
equity, discounts, prepayment pro- 
visions, etc.), and that lenders differ 
to some extent as to the rate of interest 
they would charge ona similar loan.*® 
The Department has also stated that 
a plan could, for example, charge a 
lower rate of interest to a participant 
than the rate that would be appro- 
priate on the basis of all other perti- 
nent factors if the plan fiduciaries 
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determined, on the basis of their 
knowledge of the participant’s em- 
ployment background, that lending 
money to that participant involved 
less risk of loss than would ordinarily 
be associated with such a loan.“ 

The above paragraph contains the 
Department’s view regarding the 
“prevailing rate” as the standard to 
be used in satisfying the reasonable 
interest rate requirement. Because 
the determination of what constitutes 
a reasonable interest rate is inherently 
factual in nature, the Department 
will not issue an advisory opinion on 
whether a particular rate of interest 
is reasonable.*! It is not likely that 
the statutory exemption regulations 
will provide any further clarifica- 
tion.*? 

In drafting the interest rate portion 
of the loan provision there are a 
number of different approaches that 
can be utilized. The first approach 
is to structure the loan provision, so 
that the plan fiduciaries would deter- 
mine the interest rate on a case-by- 
case basis. The loan provision would 
provide that a reasonable rate of 
interest would be charged for all 
loans, and that loans made at differ- 
ent times could be made at different 
interest rates. This probably gives the 
most flexibility because it allows the 
fiduciaries to take into account other 
factors (e.g., term, security, prepay- 
ment provisions, credit worthiness of 
the participant) in determining the 
interest rate. This type of provision, 
however, also has the highest degree 
of risk that the reasonable interest 
rate requirement will not be met. If 
this type of provision is used, it is 
especially important for the plan 
fiduciaries to memorialize the factors 
that went into their reasonable in- 
terest rate determination. 

Another approach would be to 
peg the interest rate to the prime rate 
charged at a local bank, or to one or 
two points above that prime rate. In 
this regard, it is important to note 
that the Service has issued a private 
letter ruling that permits an interest 
rate of two percent over prime.*® 
The interest rate also could be tied to 
a certain rate charged at a local sav- 
ings and loan association. This type 
of provision would be much safer 
and simpler to administer than the 
case-by-case interest rate determina- 
tion provision. But it probably would 
produce a higher rate of interest than 
could be justified under the Depart- 
ment’s view of what constitutes a 
reasonable interest rate. In some 


instances, however, it may be de- 
sirable to have a higher interest rate.“ 

Adequate security. The plan loan 
must be adequately secured.* If the 
amount of the loan is limited to the 
participant’s vested account balance, 
the adequate security requirement 
can be met by having the participant 
execute a promissory note, pledge 
his vested account balance,* and file 
a UCC-1 financing statement. More 
difficulty, however, is encountered 
in meeting the adequate security 
requirement if the amount of the loan 
exceeds a participant’s vested ac- 
count balance. In order to meet the 
adequate security requirement in this 
type of situation, the participant 
would be required to give additional 
collateral. This could come in the 
form of a mortgage on real property 
or a security interest in personal 
property. 

Whatever type of additional col- 
lateral is used, it is important that the 
collateral be insured against loss and 
that the security interest in the col- 
lateral be perfected. This means that 
documentary and intangible taxes 
must be paid, and that mortgages or 
security agreements must be pre- 
pared and timely recorded and 
filed.47 Moreover, the amount of the 
additional collateral must be suffi- 
cient (when taken together with the 
amount of the participant’s vested 
interest in the plan) to secure the loan 
fully.** It is not clear whether a first 
mortgage position would be required 
for this additional security to be con- 
sidered adequate.*® It would seem 
that junior positions should satisfy 
the adequate security requirement as 
long as there is sufficient value to 
collateralize the loan fully. 

Specific plan provisions. Loans 
must be made in accordance with 
specific plan provisions.*° This re- 
quirement should be met if the loan 
provision sets forth the statutory 
exemption requirements discussed 
above. 

The loan provision should also set 
forth the procedure to be used in 
requesting a loan. At a minimum the 
provision should require that the 
participant’s loan request and the 
administrative committee’s approval 
or denial of the loan be in writing. 

In addition, the loan provision 
should set forth the maximum repay- 
ment period that could be used to 
amortize the loan. With respect to the 
length of the repayment period, there 
is no statutory direction. It should be 
noted, however, that a 10-year repay- 


ment period has been approved by 
the Service on several occasions.*! 
It would seem, however, that longer 
repayment periods (e.g., 15 to 30 
years) may be acceptable in some 
circumstances.*? 

The statutes are also silent regard- 
ing the question of whether it would 
be permissible to have interest only 
balloon notes or notes that provide 
for a small principal reduction plus 
interest each year. Again, it seems 
that these types of notes should be 
acceptable.** There is also no statu- 
tory direction on whether monthly 
payments are required to amortize 
the loan, or whether annual, semi- 
annual or quarter annual payments 
would suffice, although it should be 
noted that an annual payment sched- 
ule has been approved by the Ser- 
vice. Hopefully, the statutory 
exemption regulations will address 
these issues and provide some 
guidance. 

If an extended repayment schedule 
is used, or if an interest only or similar 
type of balloon note requiring pay- 
ments on other than a monthly basis 
is used, it is imperative that all loan 
applicants be afforded the opportu- 
nity to structure their loans with these 
types of features.*** If all participants 
are not afforded the opportunity to 
structure their loans on this basis, it 
could perhaps be successfully argued 
that loans are not available to partici- 
pants on a reasonably equivalent 
basis. If the participants do not wish 
to structure their loans with any of 
these features, the minutes of the 
administrative committee meetings 
should reflect this fact. 

Provisions regarding default 
should also be in the loan provision, 
and it should be emphasized that the 
failure of the fiduciaries to exercise 
the plan’s default rights under the 
promissory note or any agreements 
securing the note may constitute a 
prohibited transaction.» 

With respect to dealing with the 
manner in which a plan could fore- 
close on a_ participant’s pledged 
vested interest in the event of default, 
the loan provision should probably 
provide that the plan will not fore- 
close on the pledged interest until the 
participant terminates his employ- 
ment.*6 

If the participant becomes entitled 
to a distribution of his benefits under 
the terms of the plan (e.g., upon 
termination of employment), and if 
there remains any unpaid balance 
due on the loan that has not been 


satisfied through collection or fore- 
closure on the pledge, it would be 
permissible for the loan provision to 
allow the fiduciaries to distribute to 
the participant the promissory note 
evidencing the loan in full or partial 
satisfaction of the participant’s plan 
benefits.” 

The loan provision should also set 
forth the manner in which the ex- 
penses associated with the issuance 
of the loan will be paid.** 

The loan provision could also pro- 
vide that no more than one loan 
would be permitted to be outstand- 
ing at any time, and that a loan could 
be prepaid in part or in full at any 
time without penalty.*? 


Can a plan loan money to a 
participant who is also a plan 
trustee? 


The Department has not yet 
formulated its official position on 
whether a plan can loan money to a 
trustee who is also a plan participant. 
It would seem, however, that the 
statutory exemptions are broad 
enough to permit loans to plan par- 
ticipants who are also plan trustees.® 
But, this result is not entirely free 
from doubt, and it is conceivable 
that the Department may take the 


stance that the statutory exemptions 
are not applicable to these types of 
loans.®! It is likely that the statutory 
exemption regulations will deal with 
this issue. The position that the statu- 
tory exemptions are applicable may 
be strengthened if the loans to these 
participants are treated as directed 
investments, if the interest rate is 
tied to an objective standard, and if 
the loan is limited to the participant's 
vested account balance.® 


Interrelationship between the 
statutory exemptions and the 
prudence requirements 


In making a decision as to whether 
a loan should be granted, it is impor- 
tant to understand that the prudence 
requirements of ERISA §404(a)(1) 
and Code $401(a)(2) must be met.* 
The risk of a violation of these re- 
quirements can be minimized in 
defined contribution plans if the loan 
is treated as a directed investment.™ 


Ultimate recipient of loan proceeds 


If the initial loan from the plan to 
the plan participant qualifies for the 
statutory exemptions, it could be 
argued that any subsequent loan 
from the plan participant to another 
individual or entity should be of no 
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consequence. Nevertheless, if it is 
contemplated that the loan proceeds 
will be funneled through the partici- 
pant to a “disqualified person,” it 
should be noted that it is not yet com- 
pletely clear whether the entire trans- 
action would be free from prohibited 
transaction exposure. 

For example, it is possible that the 
Service and the Department may 
take the position that a loan from the 
plan to the plan participant and a 
subsequent loan from the participant 
to a disqualified person (e.g., the 
corporation that sponsors the plan) 
would constitute an “indirect” pro- 
hibited transaction. The rationale 
presumably would be that the two 
transactions should be telescoped 
together under the “step transaction 
doctrine,” and that while the first 
direct loan from the plan to the par- 
ticipant qualifies for the statutory 
exemptions, the second “indirect” 
loan from the plan to the disqualified 
person (i.e., the corporation) does 
not.® 

The same type of rationale could 
perhaps be used to treat as an indirect 
prohibited transaction a loan from 
the plan to a plan participant and a 
subsequent loan (interest free or 
otherwise) from the plan participant 
to his children or other family mem- 


bers.“ The statutory exemption 
regulations need to clarify whether 
these types of transactions will con- 
stitute prohibited transactions. 


Conclusion 


The possibility of designing a plan 
to allow plan participants to borrow 
money should not be overlooked, 
especially in today’s economic times 
when loans are costly and difficult to 
obtain. Not all plans, however, are 
candidates for loan provisions. In 
those situations where it is desirable 
to have a loan provision, great care 
should be taken in tailoring the pro- 
vision to meet the particular needs of 
the sponsoring corporation and plan 
participants. Moreover, the loan pro- 
vision must be drafted and admin- 
istered so that there are no adverse 
tax consequences either to the plan or 
to the plan participants, and so that 
the statutory exemption require- 
ments are met. If a plan’s loan provi- 
sion is drafted and administered 
properly, it can provide very real 
financial benefits for those plan 
participants who wish take 
advantage of it. 0 


'The Code §163(d) and §265(2) limitations 
on deductability of interest will still apply. 

2In most situations, it will be advisable to 
have the plan’s administrative committee 
make all of the decisions regarding loans. If a 
loan is approved, the administrative commit- 
tee would then direct the plan trustees to make 
the loan and take whatever action is necessary 
to secure it properly. 
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3In most loan transactions, the debtor will 
pay the expenses for the loan. For this reason, 
it would be prudent to have the plan partici- 
pant-debtor pay for the loan expenses. These 
expenses will, however, be offset somewhat 
because no points or fees will be charged for 
the loan. 

As an alternative, the plan could pay these 
expenses. This is attractive because the ex- 
penses could be paid with pre-tax rather than 
after-tax dollars. In plans having only a few 
participants, it may be appropriate for the 
plan to pay the loan expenses. In other situa- 
tions, the payment of the loan expenses could 
result in a substantial diminution of the plan 
assets. If the expenses, when taken into ac- 
count with the actual interest rate charged, 
produce an effective interest rate yield that is 
less than a “reasonable rate,” the loan may be 
viewed as a prohibited transaction for which 
there is no exemption. See footnote 36, infra. 

Also, if the plan provides that it will pay the 
loan expenses, it is imperative that the ex- 
penses, it is imperative that the expenses of all 
participants who receive loans be paid from 
the plan or else the loan will not satisfy the re- 
quirement that loans be available to partici- 
pants on a reasonably equivalent basis, in 
which case the loan may be treated as a pro- 
hibited transaction for which there is no 
exemption. See footnote 22, infra. Further, 
there is a possibility that if the plan pays for the 
expenses, the payment of the expenses may be 
viewed as a separate prohibited transaction 
under ERISA §406(a)(1)(D) and Code §§4975 
(c)(1)(D) and (E). If the above problems can 
be favorably resolved, and if it is determined 
that the expenses will be paid by the plan, they 
should not be deducted from the account 
balance of the participant who borrowed the 
money, unless the plan allows the participants 
to direct the investment of their accounts, and 
unless the loan is treated as a directed invest- 
ment. 

As another alternative, the corporation that 
sponsors the plan could pay the expenses. The 
amount of the expenses that are paid by the 
corporation, however, may be treated as a 
constructive salary or bonus payment to the 
participant, or if the participant is a share- 
holder of the corporation, the payment of the 
expenses may be treated as a constructive 
dividend. 

Because of the potential adverse risks that 
are present if the plan pays the loan expenses, 
it would be much safer if the loan provision 
stated that the loan expenses would be paid by 
the participant who borrows from the plan. 


‘These types of plans are referred to as de- 
fined contribution plans. Under these types of 
plans, there is a specific account set up for the 
participant to hold corporate contributions, 
forfeitures, and earnings thereon. The maxi- 
mum amount a participant can borrow from 
the plan is normally limited to his “accrued 
benefit.” In defined contribution plans, a par- 
ticipant’s accrued benefit is the balance in his 
account. Because each participant has an indi- 
vidual account under defined contribution 
plans, the amount that can be borrowed is 
easily determined. 

5Loans can be made from defined benefit 
pension plans. Ltr. Rul. 8125071, March 25, 
1981. However, unlike defined contribution 
plans, there is no individual account for a parti- 
cipant under a defined benefit pension plan, 
and a participant's “accrued benefit” may be 
much less than the amount of corporate 
contributions that have been made to the plan 
to fund the participant’s benefit. The amount 
of the loan normally will not exceed the parti- 


cipant’s accrued benefit or the vested 
percentage of his accrued benefit determined 
as of the date that the loan is made. See 
footnote 28, infra. The calculation of a partici- 
pant’s accrued benefit at any given time should 
be made by an actuary. If the loan is to be 
made from a defined benefit pension plan, a 
participant’s accrued benefit rather than his 
account balance should be used in analyzing 
how the loan should be structured. 
Throughout this article the term account 
balance is used instead of accrued benefit. 

6 See flush language of ERISA §408(d) and 
Code §4975(d), which deny the statutory loan 
exemptions for loans from H.R. 10. and 
Subchapter S plans to owner-employees under 
Code §401(c)(3) and to shareholder- 
employees under Code §1379. This means that 
these types of loans would be treated as 
prohibited transactions under ERISA 
§406(a)(1)(B) and Code §4975(c)(1)(B). 
Under Code §72(m)(4), if an owner-employee 
pledges any part of his interest in the plan (e.g., 
a pledge of his vested account balance to 
secure a plan loan), he will be treated as having 
received a distribution equal to the amount of 
the pledge. After December 31, 1981, even a 
partner whose ownership interest in the 
partnership profits and losses is less than 10 
percent will be treated as an owner-employee 
and will be subject to Code §72(m)(4) 
distribution treatment. See Economic 
Recovery Tax Act of 1981 (the “Act”) 
§312(d)(1), which amended Code §72(m)(6). 
Moreover, §312(d)(2) of the Act added Code 
§72(m)(8), which provides that any loans from 
an H.R. 10 plan to a participant who is an 
owner-employee will be treated as a taxable 
distribution. See also, Ltr. Rul. 8142064, July 
22, 1981. 

7 See Rev. Rul. 71-437, 1971-2 C.B. 185; Rev. 
Rul. 67-288, 1967-2 C.B. 157. But see Rev. Rul. 
67-258, 1967-2 C.B. 68. See also Rev. Rul. 73- 
380, 1973-2 C.B. 124, which indicates that the 
debtor must have the financial ability to make 
the loan payments. See also footnote 63, 
infra. for inter-relationship between the Code 
§401(a)(2) exclusive benefit rule and the 
prudence requirement of ERISA §401(a)(1). 

§Ltr. Rul. 8132086, May 15, 1981; Ltr. Rul. 
8125071, March 25, 1981; Ltr. Rul. 8114052, 
January 6, 1981; Ltr. Rul. 8106090, November 
18, 1980; Ltr. Rul 8008059, November 28, 1979. 

°™I defined contribution plans, the annual 
additions to a participant’s account cannot 
exceed the lesser of 25 percent of the 
participant’s compensation or $25,000 (this 
figure is adjusted annually). Code §415(c). 
The term “annual addition” means for any 
year the sum of employer contributions and 
forfeitures allocated to a participant’s account 
and the lesser of a participant’s contributions 
in excess of 6 percent of his compensation or 
one-half of the participant’s contributions. 
Code §415(c). The potential problem is that 
the principal and interest payments may 
be treated as participant contributions, which, 
in some situations, could cause a Code §415(c) 
violation. 

Treas. Regs. §1.415-6(b)(3) (ii). 

"Rev. Rul. 75-481, 1975-2 C.B 188. See also 
Ltr. Rul. 8114052, January 6, 1981. 

This means that if the plan contains a 
typical income allocation formula where the 
income is to be allocated according to the ratio 
that a participant’s account balance bears to 
the account balances of all participants, and if 
all the interest income that the participant pays 
on the loan is allocated to his account, the 
interest would be treated as an annual addition 
because it was not allocated according to the 


allocation formula in the plan. 

On the other hand, if the plan allows 
participants to direct their investments, and if 
the plan loan isa directed investment, all of the 
interest could be allocated to the participant's 
directed investment account without the 
interest being treated as an annual addition. 
See ERISA $404(c); Ltr. Rul. 8132086, May 15, 
1981; Ltr. Rul. 8114052, January 6, 1981; Rev.. 
Rul. 69-421, 1969-2 C.B. 59 (Part 5(r)). This 
could be important when there are a number 
of participants in the plan, and when the 
participant who borrows the money would 
like to have all of the interest allocated to his 
account, rather than to the accounts of all 
participants. It should be noted, however, 
that directed investment accounts must be 
properly drafted in order to be effective, and 
that they can create many administrative and 
accounting problems. See, e.g., Rev. Rul. 70- 
370, 1970-2 C.B. 84; Rev. Rul. 69-421, 1969-2 
C.B. 59 (Part 5(r)); Ltr. Rul. 8132086. It 
appears that a directed investment account 
cannot be drafted so that a participant can 
only direct that plan loans be made. Instead, 
the participant must be given the discretion to 
invest his account in a “broad range of 
investments.” See Conference Committee 
Reports accompanying the enactment of 
ERISA §404(c). 

'3 See Rev. Rul. 71-437, 1971-2 C.B. 185; Rev. 
Rul. 67-288, 1967-2 C.B. 157; Rev. Rul. 65-178 
1965-2 C.B. 94 (Part 5(o0)); Ltr. Rul. 8132086, 
May 15, 1981; Ltr. Rul. 8125071, March 25, 
1981; Ltr. Rul. 8114052, January 6, 1981; Ltr. 
Rul. 8106090, November 18, 1980; Ltr. Rul. 
8008059, November 28, 1979. See also Robert 
W. Minnis, 71 T.C. No. 94 (1979); non acq. 
I.R.B. 1979-42,6. But see Rev. Rul. 67-258, 
1967-2 C.B. 68, superceded by Rev. Rul. 81- 


126, 1981-17 I.R.B. 6, where advances under 
an annuity contract were treated as distri- 
butions because under the so-called loan 
agreement, there was no time for repayment 
specified and repayment of the loan was not 
required. If the plan is not tax-qualified at the 
time of the loan, the loan will be viewed as a 
taxable distribution. Thus, “loans” can only be 
made from tax-qualified plans. 

‘There are tax and nontax penalties that 
may be imposed with respect to a prohibited 
transaction. The tax penalty that could be 
imposed as a result of a Code $4975 prohibited 
transaction is an excise tax of five percent of 
the “amount involved” with respect to the 
prohibited transaction for each taxable year 
(or part thereof) in the taxable period. Code 
§4975(a). Further, if the transaction is not 
corrected within the Code §4975(b) correction 
period, an additional tax of 100 percent of the 
amount involved is imposed under Code 
§4975(b). With respect to a plan loan that 
constitutes a prohibited transaction, the Trea- 
sury Regulations provide that the “amount 
involved” is the greater of the amount paid for 
the use of the money or the fair market value of 
the use of the money for the period for which 
the money is used. Treas. Reg. §4941(e)- 
1(b)(2)(ii). 

The prohibited transaction taxes will be im- 
posed on any disqualified person who partici- 
pates in the prohibited transaction. It is also 
conceivable that the plan could be disqualified 
if the prohibited transaction violated the 
exclusive benefit rule of Code §401(a) (2). See, 
e.g., Executive Reorganization Plan No. 4 §103 
(Exec. Order No. 12108, 44 Fed. Reg. 1065, 
January 3, 1979). See also Ltr. 7944001, May 22, 
1979, and Tax Court petition filed on August 
24, 1981 by Peter D. Dake, M.D. and Peter D. 
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In our area—title insurance—IVT is much like you: 
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because we know our business, because we've built 
a reputation for solid, accurate, on-time service, 
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Gentlemen: please send me additional information concerning agency representation 


ADDRESS 


CITY 


STATE ZIP 


THE FLORIDA BAR JOURNAL/JANUARY 1982 63 


i 


TAX LAW NOTES 


Dake, M.D., P.C. Petitioners, Docket No. 
21903-81, R. 

Potential nontax penalties that could be 
imposed are: (1) the loan might have to be 
repaid to the plan, and the plan would have to 
be restored to its position before the loan was 
made (see, e.g., Marshall v. Kelly, 465 F. Supp. 
341 (W.D. Okla. 1978) ); (2) any profit realized 
by the participant with the use of the loan 
proceeds might have to be restored to the plan 
(ERISA §409(a) ); (3) the plan trustees could 

be removed (ERISA §409(a); Kelly, supra, at 
354): and (4) civil penalties comparable to the 
Code §4975(a) excise taxes could be imposed 
(ERISA §502(i)). 

'SERISA §408(b)(1)(A); Code §4975 (d) 
(1)(A). 

I6ERISA 


§408(b)(1)(B); Code §4975(d) 


§408(b)(1)(D); Code §4975(d) 


§408(b)(1)(E); Code §4975(d) 


§408(b)(1)(C); Code §4975 (d) 


§408(b)(1)(A); Code §4975(d) 

1For example, loans could be available to 
participants for specific purposes, such as for 
the college education of their children or to 
purchase automobiles or homes. In these 
situations, however, the plan’s administrative 
committee may be required to monitor the use 
of the loan proceeds to make sure the proceeds 


are used for the purposes stated in the loan 
provisions. Moreover, these types of avail- 
ability provisions restrict the ability of the par- 
ticipant to borrow funds for other purposes. 

218The prohibited group is comprised of 
officers, shareholders, and highly compen- 
sated corporate employees ot the corporation. 
Code §401(a)(4). 

22See, e.g., Marshall v. Kelly, 465 F. Supp. 
341 (W.D. Okla. 1978), where the court made 
the following statement: “Finally, since other 
participants were required to provide greater 
security for their loans, the loans to the defen- 
dant were not made on a reasonably equiva- 
lent basis to loans to other participants as 
required by Section 408(b)(1)(A). The Con- 
ference Committee Reports accompanying 
the enactment of ERISA §408, however, pro- 
vide that distinctions can be made on the basis 
of the credit worthiness of the participant. So, 
a loan presumably could be denied if the par- 
ticipant is a bad credit risk. However, if the 
participant can post adequate security, the 
loan should probably be approved. 

23ERISA §408(b)(1)(B); Code §4975 
(d)(1)(B). 

24See the Conference Committee Reports 
accompanying the enactment of ERISA §408. 
The Committee Reports state: “The conferees 
intend that this will allow a plan to lend the 
same percentage of a person’s vested benefits 
to participants with both large and small 
amounts of accrued vested benefits.” See also 
Rev. Rul. 67-178, 1965-2 C.B. 94 (Part 5(o) ); 
Rev. Rul. 67-288, 1967-2 C.B. 1957; Rev. Rul. 
71-437, 1971-2 C.B. 185; Ltr. Rul. 8132086, May 
15, 1981; Ltr. Rul. 8125071, March 25, 1981. 

25 See, e.g., Farley Funeral Home, Inc., 62 
T.C. 150 (1974); Sherman Construction Corp. 
v. U.S., 358 F.Supp. 446 (E.D. Va. 1973); Ltr. 


4th 
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contest 


Rul. 7742003, July 19, 1977. 

26 Rev. Rul. 67-288, 1967-2 C.B. 157; Ltr. Rul. 
8114052, January 6, 1981; Ltr. Rul. 8106090, 
November 18, 1980; Ltr. Rul. 8008059, 
November 28, 1979. 

27See the Conference Committee Reports 
accompanying the enactment of ERISA $408. 
The Committee Reports state: “The conferees 
also intend that a plan may provide that the 
same dollar amounts may be loaned to 
participants and beneficiaries without regard 
to the amount of their vested benefits if 
adequate security is otherwise provided. For 
example, a plan could provide for loans to 
participants and beneficiaries in an amount 
up to, e.g., $30,000 to buy a house (even if the 
$30,000 is greater than the amount of the 
participant’s or beneficiary’s vested benefits) 
if the loan is adequately secured by, e.g., a first 
mortgage on the house.” 

While the first sentence of the Committee 
Reports indicates that a loan can exceed a 
participant’s vested benefits, the example used 
in the Committee Reports to illustrate that 
general proposition does not support the idea 
that loans can be limited to a participant's 
account balance. The example merely 
indicates that participants could borrow the 
same dollar amount even if that amount 
exceeds their vested benefits. It would not 
seem, however, that Congress intended the 
example to be exclusive. Further, it could be 
argued that if the loan were limited to the 
participant’s account balance, each 
participant would be entitled to borrow the 
“same dollar amount’ as any other participant. 
It is just that this dollar amount would be 
limited to each participant’s account balance, 
which would vary from participant to 
participant. Moreover, by allowing account 


The fourth annual article writing contest of The Florida Bar Journal is 


underway. Articles to be considered in the competition will be those 
published in the Journal between 1981 and 1982. 

First place cash awards and plaques will be presented at the Annual 
Convention in 1982 to authors in three categories: practical ‘“‘how- 
to-do-it’” discussions, general discussions, and specialized columns 
sponsored by sections and committees of the Bar. 

Members of the Journal Editorial Board will judge articles on basis of 
content, clarity, accuracy and usefulness. No special entry form or 
application is necessary. The only requirement is to submit an article for 
review by the Editorial Board, and if it is published, it will be considered in 
the competition. 

Authors may submit articles for possible publication in the Journal by 
sending manuscripts not exceeding 15 double-spaced lettersize pages 
to Managing Editor, The Florida Bar Journal, Tallahassee, Florida 
32301-8226. Specialized columns will be submitted to the section or 
committee editor for consideration of publication. 
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(1)(B). 

(1)(D). 

SERISA 
(1)(E). 

(1)(C). 


balance loans, all that is happening is that 
participants are indirectly treated as being 100 
percent vested for purposes of determining 
the amount of their loans. The Committee 
Reports clearly indicate that loans limited to a 
participant’s vested benefits are permissible. 
See footnote 24, supra. Because all participants 
will be treated as 100 percent vested for this 
purpose, it would seem that an account 
balance loan limitation provision would be 
consistent with congressional intent. 

°8F or example, assume that loans are limited 
to $30,000. If a participant who has a $10,000 
account balance wishes to borrow from the 
plan, and if he pledges adequate security, the 
loan would be granted. If similar loans are 
granted, the entire trust fund could be invested 
in participant loans before all of the partici- 
pants have had an opportunity to borrow from 
the plan. At this point, loans would no longer 
be available to participants on a reasonably 
equivalent basis, and the statutory exemption 
requirements would not be met. Moreover, 
investment of all of the plan assets in plan loans 
may not be a prudent investment under 
ERISA §404(a)(1). 

In defined benefit plans, the usual practice 
is to limit loans to the participant’s accrued 
benefit or a stated percentage of his accrued 
benefit. But this limits severely the amount the 
participant may borrow because a 
participant’s accrued benefit, especially in the 
early years of participation, may be quite 
small. As an alternative, the plan might 
provide that the participant may borrow up to 
the amount that has been contributed to the 
plan to fund the participant’s benefit, which 
usually will be much greater than the 
participant’s accrued benefit. However, even 
assuming that the prudence requirements can 
be met, it is not completely clear whether this 
type of limitation provision would satisfy the 
statutory exemption requirements. 

The Conference Committee Reports 
accompanying the enactment of ERISA §408 
state that “loans must be available to all 
participants on a reasonably equivalent basis. 
Consequently, the plan could not unreasonably 
discriminate between applicants on the basis 
of e.g., age or sex... .” 

Because the amount contributed to the plan 
to fund a participant’s benefit is directly re- 
lated to his age (among other factors), argu- 
ably a loan provision limited by the amount of 
the contribution made to fund the participant's 
benefit discriminates against younger 
employees. But this type of discrimination 
may not be “unreasonable.” Moreover, when 
ERISA was passed, Congress was primarily 
concerned with discrimination against older 
employees. See, e.g., Age Discrimination in 
Employment Act Amendments of 1978. 
Further, the Committee Reports indicate that 
the plan can make distinctions based on credit 
worthiness or financial need. It would seem 
that actuarially related distinctions should also 
be permitted. 

Another potential problem of limiting loans 
to the amount that has been contributed to the 
plan to fund the participant’s benefit is that this 
may result in prohibited discrimination in 
favor of highly compensated employees 
because such employees would be entitled to 
loans in an amount greater than the amount 
available to other employees. However, it 
appears that Congress was concerned not so 
much with the amount of loans available as it 
was with the method used to compute the 
amount available. The Conference 
Committee Reports state that “the Conferees 
intend that this will allow a plan to lend the 


same percentage of a person’s vested benefits 
to participants with both large and small 
amounts of accrued benefits. The 
Conferees also intend that a plan may provide 
that the same dollar amounts may be loaned to 
participants and beneficiaries without regard 
to the amount of their vested benefits if 
adequate security is provided.” 

The above-quoted section of the 
Committee Reports indicates that Congress 
was not as concerned with the actual amount 
of the loan as with the manner in which the 
loan amount was computed. For example, 
assume Employee A, a highly compensated 
individual who has a $100,000 vested account 
balance, and Employee B, a_nonhighly 
compensated individual who has a $20,000 
account balance, each borrows his respective 
account balance from the plan. Under the 
Committee Reports, these loans could be 
made without the loans being treated as being 
made available to highly compensated 
individuals in an amount greater than the 
amount made available to other employees. 
This result is reached under the Committee 
Reports even though $100,000 is an “amount” 
that is greater than $20,000. 

Limiting the amount of the loan to the 
amount contributed to fund the participant’s 
benefit in a defined benefit plan is analogous 
to limiting the amount of the loan to the 
amount of the participant’s account balance in 
a defined contribution plan, which, as stated 
above, is clearly permissible under the 
Committee Reports. In both cases, the amount 
‘contributed to the plan is the amount that will 
fund the participant’s benefit, except that with 
respect to the defined contribution plan, this 
amount is separately accounted for, whereas 
with respect to a defined benefit plan, it is not. 
Thus, because the limit on loans in a defined 
contribution plan may be based on the amount 
contributed on behalf of the participant, the 
limit on loans ina defined benefit plan likewise 
should be permitted to be based on the 
amount contributed on behalf of the 
participant. 

It also is not clear whether this type of 
limitation provision would cause plan benefits 
to discriminate in favor of the “prohibited 
group” under Code §401(a) (4). 

29See Ltr. Rul. 8125071, March 25, 1981; Ltr. 
Rul. 8114052, January 6, 1981. 

See Ltr. Rul. 8132086, May 15, 1981; Ltr. 
Rul. 8114052, January 6, 1981. It should be 
noted that deductible voluntary contributions 
cannot be borrowed from the plan without 
incurring a substantial penalty. See Economic 
Recovery Tax Act of 1981 §311(b), which adds 
new Code §72(0). Thus, if the plan allows 
participants to make deductible and 
nondeductible voluntary contributions, the 
loan provision should not permit loans to be 
made from a_ participant’s deductible 
voluntary contributions or earnings. Also, if it 
is desirable to have a withdrawal provision in a 
plan, it may be prudent to draft the loan 
provision so that only the income generated by 
the nondeductible voluntary contributions is 
available for loans. See footnote 32, infra. 

31Code §402(a)(1); Treas. Regs. §1.402(1)- 
l(a) and §1.451; Rev. Rul. 71-332, 1971-2 C.B. 
210; Rev. Rul. 55-423, 1955-1 C.B. 41; Ltr. Rul. 
7820006, February 14, 1978. 

21f there is a voluntary contribution 
withdrawal provision in the plan, and if the 
participant borrows the voluntary 
contributions instead of withdrawing them, 
the loan may not be deemed to be bona fide, 
and the interest deduction may be denied (or 
at least that portion of the interest deduction 


attributable to the principal amount of the 
voluntary contributions that were loaned 
rather than withdrawn may be denied). 
Probably the best way to handle the problem 
in those situations where it is desirable to have 
both a withdrawal provision and a loan 
provision is to provide that only the income 
earned by the voluntary contributions would 
be available for a loan. The plan could then 
have a withdrawal provision to permit the 
participant to withdraw the principal amount 
of his voluntary contributions. 

33ERISA §408(b)(1)(D); Code §4975 
(d)(1)(D). 

34Labor Department Advisory Opinion 81- 
70A, which provides that a state statute that re- 
stricts the interest rate that may be charged ina 
loan transaction occurring within the state 
would be preempted by ERISA $514 to the 
extent that the state statute applies to em- 
ployee benefit plans. See also Ltr. Rul. 
8114052, January 6, 1981. 

35A directed participant investment under 
ERISA §404(c) only makes the plan trustees 
immune from a claim by the participant that 
the investment was not prudent. If the partici- 
pant directs a plan loan to himself, the loan will 
constitute a prohibited transaction unless the 
statutory exemption requirements are met. If 
the interest rate is not reasonable (i.e., it is less 
than the prevailing rate), the statutory exemp- 
tion requirements would not be met, and the 
loan would be a prohibited transaction. 

36Labor Department Advisory Opinion 81- 
12A, January 15, 1981. See also Labor Depart- 
ment Information Letter F-1805, June 4, 1981. 

37 

id. 

Labor Department Advisory Opinion 81- 
12A, January 15, 1981. This advisory opinion 
also states that “a plan could charge a lower 
rate of interest to a participant, where some 
portion of the loan was secured by the funds in 
the possession of the plan, such as the partici- 
pant’s vested benefit.” 

41ERISA Procedure 76-1, §5.01, 41 Fed. Reg. 
36281, August 27, 1976; Labor Department In- 
formation Letter F-1805, June 4, 1981. 

#2 Under Executive Reorganization Plan No. 
4 (Exec. Order No. 12108, 44 Fed. Reg. 1065 
(January 3, 1979)), as amended, the Service 
does not have the jurisdiction to issue rulings or 
regulations with respect to the application of 
the Code §4975(d)(1) statutory exemption. 
Under the Reorganization Plan, the Depart- 
ment is charged with issuing rulings and regu- 
lations regarding the application of the Code 
§4975(d)(1) statutory exemption. The Depart- 
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ment has announced that it is not likely that the 
statutory exemption proposed regulations will 
be issued before December 31, 1981. Labor 
Department Semi-Annual Regulatory 
Agenda, 46 Fed. Reg. 23884, April 28, 1981. 
Because the determination of whether a par- 
ticular interest rate is reasonable is an inherent- 
ly factual issue, it is not likely that the statutory 
exemption regulations will provide any 
further guidance on what constitutes a rea- 
sonable interest rate. 

Ltr. Rul. 8114052, January 6, 1981. The 
letter ruling did not hold that a two percent 
over prime interest rate would meet the statu- 
tory exemption requirements. It merely held 
that the loan provision with such an interest 
rate feature would not adversely affect the 
qualified status of the plan and would not re- 
sult in a taxable distribution to participants 
who borrow from the plan..Nevertheless, it 
would seem that a two nercent over prime 
interest rate should satisfy the statutory 
exemption requirements. 

44Tn a plan with few participants, or ina plan 
in which the loan is treated as a directed invest- 
ment, all or a major portion of the interest will 
be allocated to the account of the participant 
who borrowed the funds. The higher the 
interest rate, the faster the participant's ac- 
count will grow. The interest can then be in- 
vested by the plan in a tax-free manner. More- 
over, the higher interest rate will produce a 
larger tax deduction for the participant on his 
individual federal income tax return. 

4SSERISA §408(b)(1)(E); Code §4975 (d)(1) 
(E). 
4 Code §401(a)(13); Conference Committee 
Reports accompanying the enactment of 
ERISA §408; Ltr. Rul. 8114052, January 6, 
1981. It should be noted that this letter ruling 
does not provide that securing the loan witha 
participant’s vested plan benefit would meet 
the adequate security statutory exemption 
requirement, but it does seem that the require- 
ment would be met in this situation. 

*’The Service has ruled in analogous situa- 
tions that if the mortgage or security interest is 
not timely perfected, the security will not be 
deemed to be adequate. See, e.g., Rev. Rul. 80- 
269, 1980-2 C.B. 191. See also Ltr. Rul. 7944001, 
May 22, 1979. 

48For example, if the loan is for $50,000, and 
if the participant’s vested account balance that 
is pledged as security for the repayment of the 
loan is $30,000, the value of the additional col- 
lateral must be at least equal to $20,000. It 
should be noted, however, that the Depart- 
ment has not been granting administrative 
exemptions under ERISA §408(a) unless the 
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collateral is equal to at least 150 percent of the 
value of the loan. (See, e.g., Address by Mor- 
ton Klevan on the Department’s Experience 
with Individual Exemptions. March 18. 1980. 
BNA Pension Reporter, Number 298, Special 
Supplement July 7, 1980.) This requirement 
could conceivably be applied to statutory 
exemptions, so that the value of the additional 
collateral would have to be equal to at least 
150 percent of that portion of the loan that is in 
excess of the participant’s pledged vested 
account balance. Applied to the above exam- 
ple, this would mean that the value of the 
additional collateral would have to be $30,000 
(i.e., 150 percent of $20,000 = $30,000), instead 
of $20,000. It is not clear what the Depart- 
ment’s position will be with respect to wheth- 
er the 150 percent collateral requirement 
will be imposed in the statutory exemption 
area. It would seem that this requirement 
should not be extended to statutory exemp- 
tions. 

48Most of the administrative exemptions 
that have been granted have required first 
mortgage or other senior positions. It would 
seem that this should not be required for sta- 
tutory exemptions. 

S°ERISA §408(b)(1)(C); Code §4975(d)(1) 
(GC): 
51 Ltr. Rul. 8114052, January 6, 1981; Ltr. Rul. 
8008059, November 28, 1979. 

52Repayment schedules that are longer than 
10 years should be permissible, assuming the 
investment in the plan loan satisfies the pru- 
dence requirements, and assuming the loan 
creates a valid debtor-creditor relationship. 
(See Labor Department Advisory Opinion 81- 
12A, January 15, 1981, which seems to indicate 
that a 30-year mortgage loan may be per- 
missible.) If it is determined that a longer than 
10-year repayment schedule will satisfy the 
prudence requirement, to minimize liquidity 
problems, the plan should provide that the 
promissory note will be distributed to the par- 
ticipant upon his entitlement to a distribution 
from the plan or that the principal amount of 
the note will be reduced by the amount of plan 
benefits that the participant is entitled to. It 
may also be advisable to limit the amount of 
the loan to the amount of the participant's 
vested account balance. 

33 Although not yet clear, this type of loan, 
assuming it meets the prudence requirement, 
should be permissible. 

54Ltr. Rul. 8008059, November 28, 1979. 

“Tf the credit worthiness of the participant 
is such that the plan’s administrative commit- 
tee would be justified in structuring the loan 
on a more restrictive basis, it would probably 
be permissible to structure the loan on the 
more restrictive basis. Support for this can be 
found in the Conference Committee Reports 
accompanying the enactment of ERISA §408, 
which provide that distinctions can be made 
on the basis of credit worthiness. However, 
great care should be taken if the favorable loan 
features are not made available to all 
participants. 

55Rev. Rul. 81-145, 1981-21 I.R.B. 5. See also 
Donovan v. Zweigart, Dist. of Idaho Civil Ac- 
tion No. 78-4136, June 26, 1981. 

56 See Rev. Rul. 71-437, 1971-2 C.B. 185 and 
Treas. Regs. §1.401-1(b) (ii), which seem to in- 
dicate that a provision for automatic deduc- 
tion of loans froma participant’s profit-sharing 
or pension plan account while the participant 
is still employed would violate the “definite 
predetermined formula” or “definitely de- 
terminable benefit” requirements. But see Ltr. 
Rul. 8114052, January 6, 1981, which seems to 
indicate that the pledged vested interest secur- 
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ing a loan from a profit-sharing plan to a plan 
participant could be foreclosed on in the event 
of default even if the participant was still em- 
ployed at the time of the foreclosure. 

57See Ltr. Rul. 8114052, January 6, 1981. 

58 See footnote 3, supra. 

59See Ltr. Rul. 8114052, January 6, 1981. 

6¢From a statutory construction standpoint, 
it could be argued that the Code §4975(d)(1) 
statutory exemption will cure any Code §4975 
(c) prohibited transaction violation because 
Code §4975(d) states that none of the prohibi- 
tions contained in Code §4975(c) will apply if 
the Code §4975(d) requirements are met. The 
Department, however, has not decided 
whether it will extend the Code §4975(d)(1) 
statutory exemption to Code §4975(c)(1)(E) 
prohibited transactions (i.e., acts by a disquali- 
fied person who is a fiduciary whereby he 
deals with the income or assets of a plan in his 
own interest or for his own account). See 
Labor Department Information Letter F- 
1781A, September 23, 1981. 

Further, it should be noted that regulations 
have been issued regarding nonloan types of 
prohibited transactions where the Code §4975 
(d) statutory exemption has not been extended 
to cover Code §4975(c)(1)(E) and (F) prohib- 
ited transaction violations. See, e.g., Treas. 
Regs. §§54.4975-6(a) (5) and 54.4975-7(a)(2). It 
should be noted, however, that Ltr. Rul. 
8008059, November 28, 1979, indicated that a 
loan provision in a profit-sharing plan where 
there was only one participant who was also 
the plan trustee did not produce negative tax 
results (although it should be pointed out that 
the ruling did not deal with the Code §4975 
issue). 

Except in those limited situations discussed 
in footnote 63, infra, it is also not clear whether 
the ERISA §408(b) exemption is broad enough 
to cover violations under ERISA §406(b)(1) 
and (2), which provide that “A fiduciary with 
respect to a plan shall not - (1) deal with the 
assets of the plan in his own interest or for his 
own account, (2) in his individual or any other 
capacity act in any transaction involving the 
plan on behalf of a party .. . whose interests are 
adverse to the interests of the plan or the in- 
terests of its participants or beneficiaries.” 

The potential ERISA §406(b) violation 
stems from the fact that the trustee will be ap- 
proving a loan to himself and making deci- 
sions regarding the amount of the loan, the 
interest rate to be charged, the security to be 
given, the length of the loan, whether the loan 
is in default, etc. A party who is a borrower 
from a plan will be deemed to have “dealt with 
plan assets in his own interest” and will also be 
deemed to have interests “adverse” to the 
interests of the plan. See Marshall v. Kelly, 
465 F. Supp. 341 (W.D. Okla. 1978); Cutaiar v. 
Marshall, 590 F.2d 523, 530 (3d Cir., 1979); 
ERISA ' §406(b)(1) and (2). The potential 
ERISA §406(b) violation would exist as long as 
the trustee participates or is “deemed” to have 
participated in the loan decisions. Labor Regs. 
§2550.408(b)-2(e). 

ERISA §406(a) uses “except as provided in 
section 408” language, but no such language is 
found in ERISA §406(b). Moreover, ERISA 
§408(b) uses the following language: “The 
prohibitions provided in §406 shall not apply 
to any of the following transactions.” 

At first reading it would appear that the 
ERISA §408(b) exemption would be broad 
enough to pick up all ERISA §406 violations, 
including ERISA §406(b) violations. How- 
ever, the Department has issued regulations 
that indicate that certain transactions that 
qualify for the ERISA §408(b) exemption will 


3% A Boarding and 
Day School 


Fort Lauderdale 


e Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


e The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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TAX LAW NOTES 


not be exempt from ERISA §406(b) violations. 
See, e.g., Labor Regs. §§2550.408b-2(a) and 
(e). At least one court has upheld such a deter- 
mination in a plan loan situation. See, e.g., 
Marshall v. Kelly, 465 F.Supp. 341 (W.D. Okla. 
1978). See also Cutaiar v. Marshall, 590 F.2d 
523 (3d Cir. 1979). From a statutory construc- 
tion viewpoint, the rationale may be that 
ERISA §406(b) violations are not “transac- 
tional” violations, and that ERISA §408(b) ap- 
plies only to exempt certain “transactions.” 

On the other hand, the Department has also 
issued other regulations under ERISA §408(b), 
which extend the ERISA §408(b) exemption to 
ERISA §406(b) violations. See, e.g., Labor 
Regs. §2550.408b-3(b). 

In support of the position that ERISA §408 
(b)(1) regulations should exempt ERISA 
§406(b) violations as well as ERISA §406(a) 
violations, Congress expressly denied statu- 
tory exemptions for loans to owner-employees 
and_ shareholder-employees under ERISA 
§408(d) and Code §4975(d). See footnote 6, 
supra. Congress was aware that before ERISA 
it was common practice for corporate share- 
holders to be plan trustees. Yet this class of 
individuals was not expressly excluded from 
the statutory exemptions. 


An interpretation of the ERISA §408(b)(1) 
exemption so as not to exempt ERISA §406(b) 
violations effectively excludes these share- 
holder-trustees from plan loans, a result that 
could have been reached directly by Con- 
gress by simply adding these individuals to the 
class covered by ERISA §408(d) and Code 
§4975(d). However, Congress chose not to do 
this, and arguably, the Department’s regula- 
tions should reach the same result. 


Further support for this position can be 
found in ERISA §408(c), which provides that 
nothing in ERISA §406 shall be construed to 
prohibit any fiduciary from “receiving any 
benefit to which he may be entitled as a parti- 
cipant or beneficiary in the plan, so long as the 
benefit is computed and paid on a basis which 
is consistent with the terms of the plan as ap- 
plied to all other participants and benefi- 
ciaries.” 

The Conference Committee Reports under 
ERISA §406 provide: “The substitute general- 
ly prohibits a fiduciary from dealing with the 
income or assets of a plan in his own interest or 
for his own account. However, this does not 
prohibit the fiduciary from dealings where he 
has an account in the plan and the dealings ap- 
ply to all plan accounts without distinction. ” 


Arguably, both ERISA §408(c) and the 
above-referenced section to Committee 
Reports evidence a congressional intent not to 
deny fiduciaries access to plan benefits that 
they are entitled to receive. Hopefully. the De- 
partment’s Regulations under ERISA §408(b) 
(1) and Code §4975(d)(1) will be broad 
enough to exempt ERISA §406(b), ERISA 
§406(a)(1)(D), and Code §4975(c)(1)(E) vio- 
lations. It would seem that this would be con- 
sistent with Congressional intent. 

87d. 

®1f the Department's Regulations do not ex- 


tend the ERISA §408(b) (1) and Code §4975(d) 
(1) statutory exemptions to ERISA §406(b) 


type violations, it still should be possible, in 
some situations, to permit trustees to borrow 
from a defined contribution plan, if the plan 
is drafted to permit directed participant in- 
vestments under ERISA §404(c), and if the 
loan is a directed investment. See footnote 12, 
supra. 


In a directed investment account, the trust 
income or loss resulting from the directed in- 
vestment would be credited to, or charged 
against, the participant’s directed investment 
account only. Because of this, when the trustee 
approves the loan to himself, his interests 
should not be “adverse” to the interests of the 
other participants because even if a lower than 
reasonable interest rate is charged or adequate 
security is not provided, only the trustee’s ac- 
count would suffer. Thus, the directed invest- 
ment account should virtually eliminate the 
potential ERISA §406(b) (2) “adverse interest” 
violation. However, this would not be true if 
the loan were made in excess of the trustee’s 
vested interest because even assuming the 
loan were a directed investment, the trustee 
could approve an unsecured loan to himself 
and then terminate his employment. 


The nonvested portion of his directed. in- 
vestment account would then be subject to 
forfeiture. If the trustee defaulted on the loan, 
and if the unsecured portion of the loan that is 
attributable to the nonvested portion of his ac- 
count is uncollectable, there would be no for- 
feiture to reallocate to the accounts of the re- 
maining plan participants if the plan were a 
profit-sharing plan, or no forfeiture to reduce 
future employer contributions if the plan were 
a money-purchase pension plan. 


Further, if all participants are given the 
same opportunity to direct the investment of 
their accounts (including making loans to 
themselves), an ERISA §406(b)(1) “dealing 
with plan assets” violation should not be 
deemed to have occurred when the trustee 
directs the plan to lend him money. 


63Even though the statutory exemption re- 
quirements are met, the loan still should not be 
undertaken unless the loan meets the prudence 
requirement of ERISA §404(a)(1). The pru- 
dence requirement is also a part of the so- 
called “exclusive benefit rule” of Code §401(a) 
(2). It appears that if the ERISA §404(a)(1) 
prudence requirement is met, the prudence 
portion of the exclusive benefit rule will be 
treated as being met. See Conference Com- 
mittee Reports accompanying the enactment 
of ERISA $404. 


Meeting the ERISA §404(a)(1) prudence re- 
quirement should not be a problem in situa- 
tions involving corporations where there is 
only one employee who is also the only share- 
holder of the corporation, or in situations 
where a husband and wife are the only em- 
ployees and the only shareholders of the cor- 
poration. This is because a plan that is spon- 
sored by either of these corporations will not 
be considered an “employee benefit plan” and 
thus, will not be subject to the fiduciary re- 
sponsibility rules of ERISA. 29 C.F.R. §2510.3- 
3(b). Nevertheless, it could be argued that the 
prudence requirement of the Code §401(a) (2) 
exclusive benefit rule would still have to be 
met, although this is not completely clear. 


With respect to plans of all other corpora- 
tions, the prudence requirements should be 
met. A few of the factors that should be taken 
into account in determining whether a par- 
ticular loan meets the prudence requirements 
are: (1) portfolio diversification (see, e.g., 
Marshall v. Glaziers Pension Plan, 2 EBC 1006 
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(D.C. Hi. 1980)), which held that the invest- 
ment of 23 percent of the plan’s total assets ina 
single loan involving a real estate time sharing 
project violated the prudence rule of ERISA 
§404(a)(1)); (2) the plan’s liquidity needs; (3) 
the projected return of the portfolio relative to 
the plan’s funding objectives; and (4) the op- 
portunity for gain and risk of loss associated 
with the investment under consideration. 
Labor Regs. §2550.404a-1 (a). 

With respect to participant loans, the diver- 
sification requirement poses the largest ob- 
stacle. It is not clear how the diversification re- 
quirement applies to participant loans. It 
could perhaps be argued that failure to meet 
the diversification requirement with respect to 
a participant loan should not violate the ex- 
clusive benefit rule because the loan was for 
the exclusive benefit of the plan participant 
who borrowed the money. See Rev. Rul. 
67-288, 1967-2 C.B. 157; Rev. Rul. 69-494, 
1969-2 C.B. 88. 

It would seem that Congress in expressly 
allowing participant loans intended that the in- 
vestment of plan assets in such loans would not 
violate the exclusive benefit rule, assuming the 
loans met the statutory exemption require- 
ments. For example, Congress has indicated 
that loans could be made to participants in an 
amount equal to their vested account balance. 
See footnote 24, supra. If all the participants 
are 100 percent vested, 100 percent of the plan 
assets could conceivably be loaned to these 
participants. If this constitutes a violation of 
the exclusive benefit rule because there is not 
adequate asset diversification, the loans could 
not be made available to all participants on a 
reasonably equivalent basis. Only the partici- 
pants who first applied for plan loans would 
receive them. Congress surely could not have 
intended this result. 

If a loan does not meet the prudence re- 
quirements, in addition to subjecting the 
trustees to fiduciary liability under ERISA 
§404(a)(1), the qualified status of the plan 
could perhaps be jeopardized because of a po- 
tential violation of the “exclusive benefit rule” 
of Code §401 (a) (2). See, e.g., Ltr. Rul. 7944001, 
May 22, 1979. 


4If a directed investment account is used 
under ERISA §404(c), and if the loan is a 
directed investment, the prudence require- 
ment would not have to be met for ERISA 
§404(a)(1) purposes and arguably for Code 
§401(a)(2) purposes as well (although this is 
not entirely clear). Accordingly, in those situ- 
ations in which a large percentage of a plan’s 
total assets will be invested in plan loans, it 
may be advisable to treat the loan asa directed 
investment. See footnote 12, supra. It would 
seem the position that there would be no Code 
§$401(a)(2) violation would be stronger if a 
participant could only direct the investment of 
the vested percentage of his account balance. 


85 Code $4975(e)(2); ERISA §406(a) uses the 
term “party in interest,” which is defined in 
ERISA §3(14), instead of the term “disquali- 
fied person.” 

66 See, e.g., Marshall v. Kelly, 465 F. Supp. 
351 (W.D. Okla. 1978), and Ferolito Steel 
Company v. Commissioner, 69 T.C. 97 (1977), 
for situations where the indirect prohibited 
transaction arguments have been advanced. It 
should be pointed out, however, that neither 
of these cases involved a loan that met the 
statutory exemption requirements. 

§7 Under Code §4975(e)(2)(F), Code §4975 
(e)(6), ERISA §3(14)(F), and ERISA §3(15), a 
participant’s children would be treated as “dis- 
qualified persons” and “parties in interest.” O 


CRIMINAL LAW 


The New Federal Statute 
On High Seas Seizures—A 
Defense View 


By Juan Ramirez, Jr. 


Editor's Note: To more effectively 
fight drugs, the United States Coast 
Guard is now boarding “stateless” vessels 
on the high seas. If contraband is found, 
the crew is arrested—even if they are 
foreign nationals and even if there is no 
direct evidence the drugs are bound for 
the United States. 

This month’s issue presents a defense 
analysis and critique of the new law. Next 
month, Assistant United States Attorney 
Martin R. Raskin, chief of the Criminal 
Division of the United States Attorney 
for the Southern District of Florida, will 
present the government's view. 


On September 15, 1980, President 
Carter signed into law P.L. 96-350 (21 
U.S.C. §955a), which purports to 
enable the Coast Guard to interdict 
drug-laden vessels on the high seas. 
The statute provides in part as 
follows: 


§ 955a. Enforcement by the Coast Guard of 
laws relating to importation of controlled 
substances. 


(a) It is unlawful for any person on board 
any vessel of the United States, or on board a 
vessel subject to the jurisdiction of the United 
States on the high seas, to knowingly or 
intentionally manufacture or distribute, or to 
possess with intent to manufacture or 
distribute, a controlled substance. 

(b) It is unlawful for a citizen of the United 
States on board any vessel to knowingly or 
intentionally manufacture or distribute, or to 
possess with intent to manufacture or 
distribute, a controlled substance. 

(c) It is unlawful for any person on board 
any vessel within the customs waters of the 
United States to knowingly or intentionally 
manufacture or distribute, or to possess with 
intent to manufacture or distribute, a 
controlled substance. 

(d) It is unlawful for any person to possess, 
manufacture, or distribute a controlled 
substance. 

(f) Any person who violates this section 
shall be tried in the United States district court 
at the point of entry where that person enters 
the United States, or in the United States 
District Court for the District of Columbia. 


(h) This section is intended to reach acts of 
possession, manufacture, or distribution 
committed outside the territorial jurisdiction 
of the United States. 


§ 955b. Definitions. 
As used in this Act [21 USCS §§ 955a et seq. ]- 

(b) “High seas” means all waters beyond 
the territorial seas of the United States and 
beyond the territorial seas of any foreign 
nation. 

(d) “Vessel subject to the jurisdiction of the 
United States” includes a vessel without 
nationality or a vessel assimilated to a vessel 
without a nationality, in accordance with 


paragraph (2) of article 6 of the Convention on 
the High Seas, 1958. 


While the statutory language 
reaches all the oceans of the world, as 
a practical matter the greatest impact 
has been on the Caribbean Sea and 
the U.S. District Court for the 
Southern District of Florida. 

Prior to the enactment of this 
statute, the mere possession of 
marijuana or other controlled 
substances beyond territorial 
limits of the United States was not 
proscribed by federal law. A 
previous statute, which was repealed 
in 1970,! had prohibited possession of 
any narcotic drug on board any 
vessel of the United States “while 
engaged on a foreign voyage.” 

The new statute goes well beyond 
that by criminalizing possession of a 
controlled substance with intent to 
distribute not only while on board 
U.S. vessels, but on any vessel 
“subject to the jurisdiction of the 
United States.” Thus, the statute 
seeks to reach vessels which it 
considers to be vessels without 
nationality, or stateless vessels. 


Intent 

In cases prior to the enactment of 
this statute, the prosecution had to 
prove conspiracy or attempt to 


import or distribute narcotics into the 
United States. The most innovative 
and controversial aspect of the new 
statute is that intent to distribute or 
import into the United States is no 
longer an element of the crime. The 
legislative history makes clear that 
intent to distribute “need not be 
within the United States.”? The 
government has consistently argued 
that proof of any connection with the 
U.S. is no longer necessary under 21 
U.S.C. §955a. The statute prohibits 
the knowing or intentional possession 
of a controlled substance with intent 
to distribute, and specifically 
provides that it “is intended to reach 
acts of possession, manufacture, or 
distribution committed outside the 
territorial jurisdiction of the United 
States.’”4 

The element of scienter and intent 
presents a relatively easy obstacle for 
the prosecution to overcome, since 
intent to distribute may be inferred 
by proof of a presence of large 
quantities of the narcotic on board.5 
One of the few defenses available to 
the practitioner may be the issue of 
subject matter jurisdiction which the 
statute raises by eliminating the need 
to show a nexus to the United States. 


Jurisdiction 

The courts have addressed two 
types of criminal jurisdiction: 
personal jurisdiction over the 
defendant and subject matter 
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jurisdiction. The first is generally of 
little assistance to the defense since 
the power of the court to try a person 
for a crime is not impaired by the 
manner in which a person is brought 
within the court’s physical control.® 
There is an exception when the 
defendant is before the court as a 
result of outrageous conduct by 
government agents. Presumably this 
would find rare application to the 
usual boardings and seizures of the 
Coast Guard.” 

The mere fact that the defendant 
is properly before the court, 
satisfying personal jurisdiction, does 
not end the matter, as subject matter 
jurisdiction over the offense must 
also be addressed. Subject matter 
jurisdiction deals with the inquiry of 
whether a crime has been committed 
which is cognizable in the particular 
court where the accusation is 
presented. 

Congress evinced no intent to 
abrogate established principles of 
international law. On the contrary, 


§955a makes direct reference to an 
international treaty, the Convention 
on the High Seas, and the intent to 
conform to international law is 
scattered throughout the legislative 
history of the Act. 

International law recognizes five 
principles justifying the exercise of 
criminal jurisdiction by a nation: 

(1) The territorial principle, the 
most common, determines 
jurisdiction with reference to where 
the offense is committed. This has 
little application to the act in question 
dealing primarily with narcotics on 
the high seas.2 However, a sub- 
principle of territoriality has 
developed, which is referred to as the 
objective territorial principle. This 
principle has been defined as a 
proscription on conduct occurring 
outside a jurisdiction which causes an 
effect within it.° 

(2) The nationality principle is 
based on the nationality or national 
character of the offender and it 
encompasses jurisdiction over a 
vessel flying its flag.!® 

(3) The protective principle 
confers jurisdiction to a country 
concerning conduct outside its 
territories that threatens its security 


Avila is a world apart, tucked away’as an exclusive community 
offering distinctive executive hiomesites and custom homes in a 
setting of privacy and uncompromised security. Homesites from 
$81,100 to over $252,200. Beautiful villas, custom and patio 
homes from $214,000 to over $500,000. Avila Golf & Country Clulo 


is now presenting championship golf and tennis facilities. 
Admittance to grounds is by prior appointment only. 


Sales Exclusively By: Avila Realty, Inc. Registered Real Estate Broker 
15808 Lake Magdalene Boulevard, Tlampa, Florida 33612 (813) 962-0440 


70 THE FLORIDA BAR JOURNAL/JANUARY 1982 


as a state or the operation of its 
governmental functions." It has been 
applied to a foreign citizen making a 
false statement under oath in a visa 
application in a foreign country.!2 
(4) Under the universal principle, 
a country has jurisdiction to 
prescribe a rule of law with respect to 
piracy of the high seas.!° Certain 
other crimes are universally, or 
almost universally condemned, such 
as a slave trade, traffic in women for 
prostitution, traffic in narcotic drugs 
and war crimes. 
However, with the possible execution of war 
crimes . . . universal interest in the suppression 
of slavery and these other crimes has not yet 
been carried to the point of recognizing, either 
in customary law or in international agree- 
ment, the principle of universal jurisdiction 
that obtains in the instance of piracy.'4 


(5) The passive personality 
principle refers to the nationality of 
the injured person and has no 
application to the Act in question. 


United States vessels 

Applying these five principles of 
the statute under review, vessels of 
the United States would likely fall 
within the jurisdiction of U.S. 
courts.!> The “law of the flag” theory 
has been held to provide the basis for 
asserting jurisdiction over a U.S. 
vessel on the high seas, as long as 
“Congress evinced an intention to do 
so.”!6 By virtue of 21 U.S.C. §955a 
(h), and the legislative history of the 
Act, Congress expressed a clear 
intention to assert such jurisdiction. 

In United States v. Flores," the 
Supreme Court extended the 
application of this principle to a 
crime committed on a vessel of the 
United States while in navigable 
waters within the _ territorial 
jurisdiction of a foreign country, 
finding concurrent jurisdiction with 
the foreign sovereign. In a more 
recent case, the Supreme Court 
stated that the law of the flag is 
applied “on a pragmatic basis that 
there must be some law on 
shipboard, that it cannot change at 
every change of waters....”18 

The issue becomes less clear when 
the statute seeks to define a vessel of 
the United States as including a 
vessel owned in whole or in part bya 
U.S. citizen. It is further complicated 
if a vessel of foreign registration is 
owned by a foreign corporation 
which in turn is owned by one or 
more nationals of the United States. 
No case has upheld jurisdiction in 
such a case even though several 
statutes have asserted such 


CK. 


jurisdiction.!® United States v. 
Keller,”® asserted jurisdiction over a 
vessel owned by a Grand Cayman 
corporation, but the vessel was 
registered in Florida and the crew 
was comprised entirely of U/S. 
citizens. The decision was upheld 
based solely on territorial jurisdiction 
principles sub. nom. United States v. 
Arra.?! 

In United States v. Liles,22 which 
was scheduled for argument before 
the new Eleventh Circuit on 
November 16, 1981, the appellate 
court will deal with the statute for the 
first time. The case involves a vessel 
registered in the United States and 
the government presented no proof 
that the drugs were intended for U.S. 
distribution. The government relied 
mainly on the argument that the 
nationality principle conferred 
jurisdiction, but it also claimed that 
the economic realities of the drug 
trade lead to the conclusion that most 
narcotics found on the high seas are 
bound for the United States. This is 
an ethnocentric view for which there 
is no empirical data. It is also an 
unnecessary argument in view of the 
long line of “law of the flag” cases. 


United States citizens 


The new statute specifically 
criminalizes possession with intent to 
distribute by a U.S. citizen on board 
any vessel.?3 Marijuana cases 
involving defendants who are U.S. 
citizens are generally arrested on 
U.S. vessels. Thus, the issue of 
whether the courts have jurisdiction 
over a citizen of the United States 
arrested on a foreign or stateless 
vessel has not been directly decided. 

The Restatement (Second), 
Foreign Relations Law, recognizes 
the right of a country to exert 
jurisdiction over its nationals, 
provided there exists a genuine link 
between the country and _ the 
individual.24 In Blackmer v. United 
States,?> the Supreme Court 
sustained the validity of an Act of 
Congress requiring a U.S. citizen 
residing in France to return to this 
country for the purpose of giving 
testimony in a criminal case. The 
State of Florida was also found to 
have the power to govern the 
conduct of its citizens on the high 
seas or in a foreign country by 
upholding a statute forbidding the 
use of diving equipment for the 
purpose of taking commercial 
sponges.”6 

Under the new statute, it is not 


inconceivable that the Coast Guard 
could board a foreign vessel outside 
U.S. territorial waters, find 
contraband aboard, and prosecute 
only a U.S. citizen found on the 
vessel, while releasing the rest of the 
crew.?? 


Stateless vessels 


The subject matter jurisdiction of 
the United States courts becomes 
most attenuated when the statute 
seeks to reach stateless vessels on the 
high seas. The statute proscribes 
possession of a controlled substance 
with the intent to distribute on a 
vessel “subject to the jurisdiction of 
the United States on the high seas.” 
Such a vessel is defined in 21 U.S.C. 
§955b(d) as including a vessel without 
nationality or a vessel assimilated to a 
vessel without nationality, in 
accordance with paragraph (2) of 
article 6 of the Convention on the 
High Seas, 1958. 


The Convention on the High Seas 
says in paragraph (2), article 6, that 
“[a] ship which sails under the flags 
of two or more States, using them 
according to convenience, may not 
claim any of the nationalities in 
question with respect to any other 
State, and may be assimilated to a 
ship without nationality.” There are 
no decided cases interpreting what 
constitutes flying under two flags, 
but on more than one occasion the 
government has argued that 
inconsistent oral statements by 
crewmembers concerning a vessel’s 
nationality can permit the court to 
treat the vessel as one assimilated toa 
ship without nationality.” 


None of the five general principles 
of international law justifies the 
exercise of criminal jurisdiction over 
stateless vessels, particularly foreign 
crewmembers found on. stateless 
vessels, when the statute eliminates 
the need to show that the controlled 
substance was ever intended for 
importation or distribution into the 
United States. The government has 
taken the position that the protective 
principle and the universal principle 
furnish jurisdiction.* 


The universal principle should not 
form the basis for supporting 
jurisdiction. If slave trade has not 
elicited sufficient universal interest 
to qualify under the principle despite 
two conventions,*?! narcotic 
trafficking can certainly not be said 
to qualify when the United States 
seems to be in the minority of nations 


expressing a real interest in actively 
combatting it. 

The other principle advanced by 
the government to assert jurisdiction 
over stateless vessels on the high seas 
is the protective principle. Such an 
argument overlooks the fact that the 
protective principle applies only to 
conduct outside its territory that 
threatens its security as a state or the 
operation of its governmental 
functions. The type of conduct 
envisioned in this principle includes 
the counterfeiting of the country’s 
currency and seals, and the 
falsification of official documents.*2 

The protective principle has been 
applied to confer jurisdiction over a 
foreign citizen for making a false 
statement under oath to an American 
consular official, since such conduct 
was found to constitute “an affront to 
the very sovereignty of the United 
States.”*3 The Fifth Circuit, however, 
refused to apply it to a British citizen 
accused of receiving a stolen vehicle 
in Mexico.*4 

A recent decision the 
Southern District of Florida held that 
the court had no subject matter 
jurisdiction unless the government 
could prove that the defendants 
caused or intended to cause some 
kind of effect in or to the United 
States.> Judge Edward B. Davis 
ruled that the potential generalized 
effect of narcotic trafficking was 
insufficient when it might or might 
not also have an effect on the United 
States. Since the government was not 
prepared to prove that drug 
trafficking in general affects national 
security or governmental functions 
of the United States, the court 
dismissed the indictment.*® 

Other judges in the Southern 
District have reached different 
results. In United States v. Angola,” 
the protective principle was invoked 
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to find jurisdiction saying that a 
vessel full of marijuana “had an 
inherent and necessary effect of 
threatening the United States with 
the eventual flow of illicit drugs into 
this country.”** 

The Angola case involved a vessel 
just west of the Bahamian island of 
San Salvador.*® But the 
intended destination was not found 
to be of critical importance. The 
court merely held that the essential 
purpose of the new statute was 
the protection of the security and 
governmental functions of _ this 
country. The court failed to discuss 
how a vessel seized over’ 300 miles 
away from the United States could 
threaten its security as a state or the 
operation of its governmental 
functions. 


Conclusion 


The United States, based on its 
common law preference for 
territorial jurisdiction, has seldom 
used the protective principle.” If it 
were to find application in this area, 
it would be a clear departure from 
this tradition. Before abandoning this 
tradition, perhaps we should be 
mindful of the fact that this country 
has gone to war on more than one 
occasion to protect the right of its 
vessels to sail on the high seas. 

Although there are many other 
issues raised by statute which can be 
litigated by the practitioner, the 
jurisdictional problems have _ the 
greatest significance. While the 
judicial climate is not propitious for a 
limiting construction of antinarcotic 
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legislation in view of the congression- 
al sentiment to declare a war on drug 
smuggling, jurisdictional principles 
established by tradition and inter- 
national law should not be abrogated. 

Whatever decision the courts make 
with regard to stateless vessels on the 
high seas would have wider 
application than the criminal law or 
drug enforcement area. It could set a 
dangerous precedent and encourage 
other nations to enact legislation 
that would seriously infringe upon 
freedom of the seas. 0 


'The Comprehensive Drug Abuse Preven- 
tion and Control Act of 1970, 21 U.S.C. §§801- 
966 repealed the Act of July 11, 1949, Ch. 289, 
$I, 55 Stat. 584, which has as its stated 
purpose the maintenance of discipline on 
board U.S. vessels. 

2 According to the legislative history of 21 
U.S.C. §955a, the repeal was inadvertent, 
creating an unintended statutory void. 
H.R.Rep. No. 96-323, 96th Cong., Ist Sess. 
(1979). 

$id. 

421 U.S.C. §955a (h). Compare with 21 
U.S.C. §959 containing similar language. The 
extraterritorial application of the latter was 
upheld in United States v. King, 552 F.2d 833 
(9th Cir., 1976). Mere possession on the high 
seas aboard a U.S. vessel is still not penalized, 
only knowing or intentional manufacture or 
distribution, or possession with intent to manu- 
facture or distribute. 

5H.R.Rep. No. 96-323, 96th Cong., Ist Sess., 
p. 10 (1979). 

®Kerr v. Illinois, 119 U.S. 436 (1886); 
Strassheim v. Daily, 221 U.S. 280 (1911); 
Frisbie v. Collins, 342 U.S. 519 (1952); U.S. v. 
Cotten, 471 F.2nd 744 (9th Cir., 1973); U.S. v. 
Quesada, 512 F.2nd 1043 (5th Cir.), 1975, cert. 
denied 423 U.S. 946 (1975). 

7See United States v. Toscanino, 500 F.2d 
267 (2nd Cir., 1974), reh. denied, 504 F.2d 1380 
(1974). 

‘The closest application would be 21 
U.S.C. §955a(c) which treats possession with- 
in the custom waters of the United States. 

*See Restatement (Second), Foreign Rela- 
tions Law, §18 and Justice Holmes’ opinion in 
Strassheim v. Daily, supra. 

"See Restatement, supra, §§26 and 28. 

"id., §33. 

'2United States v. Pizzarusso, 388 F.2d 8 
(2d Cir., 1968). 

Restatement, supra, $34. 

"“7d., Reporters’ Note 2, p. 97. 

5A “vessel of the United States” is defined 
in 21 U.S.C. §955b (c). 

'® United States v. Baker, 609 F.2d 134, 138 
(5th Cir., 1980); citing United States v. Bow- 
man, 260 U.S. at 97-98 and Lauritzen v. Larsen, 
345 U.S. 571 (1953). In United States v. 
Rodgers, 150 U.S. 249, 264 (1893), the Supreme 
Court asserted jurisdiction over a vessel owned 
by citizens of the United States. 

7989 137 (1933). 

‘Lauritzen v. Larsen, 345 U.S. 571, 585 
(1953), which involved a Jones Act claim. 

"See, for example, 18 U.S.C. §7 (1958). 

2451 F. Supp. 631 (ID.C., P.R., 1978). 

21630 F.2d $36 (Ist Cir., 1980). 

United States v. Liles, Case No. 81-5391. 
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2391 U.S.C. §955a(b). 

24Restatement, supra, §26. 

25984 U.S. 421 (1932). 

26 Skiriotes v. Florida, 313 U.S. 69 (1941). 

27On the basis of the above two cases, the 
Fifth Circuit in United States v. Columba- 
Colella, 604 F.2d 356 (5th Cir., 1979) assumed 
without discussion in dicta that U.S. citizen- 
ship by the defendant would have solved the 
jurisdictional problem. The question remains, 
based on the Restatement, of whether there is 
a genuine link between the U.S. and one of its 
citizens found aboard a foreign vessel on the 
high seas without proof of any nexus with the 
United States. 

450 82,13 23120 TASS. 
No. 5200 (1958). 

**For example, United States v. Julio- 
Campillo, et al., U.S.D.C. So. Dist. Fla., Case 
No. 80-474-Cr-JE, and United States v. Vargas- 
Blandon, et al., U.S.D.C. So.Dist. Fla., Case 
No. 81-1-Cr-JLK. 

Government's Supplemental Re- 
sponse to Defendants’ Motions to Dismiss and 
Motions to Suppress, pp. 7-9, United States 
v. Vargas-Blandon, id. 

3!Convention to Suppress the Slave Trade 
and Slavery, September 25, 1926, 46 Stat. 2183, 
T.S. No. 778, 60 L.N.T.S. 253; and Protocol of 
December 7, 1953, (1956) 1 U.S.T. & O.LA. 
479, T.1.A.S. No. 3532, 182 U.N.T.S. 51. More- 
over, Article 13 of the Convention on the High 
Seas binds the parties to adopt effective mea- 
sures to prevent and punish the transport of 
slaves in vessels authorized to fly their flags 
and to prevent the unlawful use of their flags 
for that purpose. Under Article 22 (1)(b) of 
that Convention, a warship may board a 
foreign merchant vessel on the high seas if 
there is reasonable grounds for suspecting 
that the latter is engaged in the slave trade. 

Restatement, supra §33(2). See also, 
United States v. Fernandez, 496 F.2d 1294, 
1296 (5th Cir., 1974); United States v. Bowman, 
260 U.S. 94, 97-98 (1922); United States v. 
Williams, 464 F.2d 599, 601 (2d Cir., 1972). 

United States v. Pizzarusso, 388 F.2d 8, 
10 (2d Cir., 1968), cert. denied, 392 U.S. 936. 
See also, Rocha v. United States, 288 F.2d 545 
(9th Cir., 1961) cert. denied, 366 U.S. 948 
(1961). 

“United States v. Columba-Colella, 604 
F.2d 356 (5th Cir., 1979). 

United States v. James-Robinson, 515 
F. Supp. 1340 (S.D. Fla., 1981). The case in- 
volved foreign seamen on a stateless vessel 
400 miles from the United States. 

The case, however, has no precedential 
effect because, following Judge Davis’ ruling, 
the crewmen, all Colombian citizens, were 
returned to their native country. The Fifth 
Circuit dismissed the appeal, vacated the 
lower court's judgment and remanded with 
instruction to dismiss the indictment as moot, 
removing any res judicata or precedential 
effect from the prior judgment. United States 
v. James-Robinson, 29 Cr.L.R. 2545 (5th Cir., 
7/13/81). 

7514 F. Supp. 933 (S.D.Fla., 1981). In this 
case, Judge Eugene Spellman relied heavily on 
an unreported opinion by Chief Judge C. 
Clyde Atkins in United States v. Pauth- 
Arzuza, Case No. 80-577-Cr-CA. 

S514 F. Supp. at 936. 

“The vessel was more than three miles 
away from Bahamian land, otherwise, under 
21 U.S.C. §955a, the government could not 
prosecute a foreign or stateless vessel which 
was not seized on the high seas. 

"Restatement, supra, p. 93. 
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Registration of labor 
unions under the APA 
“licensing” procedure: 
a license to frustrate 
legislative intent? 

By Joseph W. Carvin 


In enacting financial disclosure 
requirements for unions under the 
1959 Labor Management Reporting 
and Disclosure Act (“LMRDA”),! 
Congress was acutely aware of the 
potential for evasion of these require- 
ments through “creative” use of 
organizational structures. Congress’ 
awareness stemmed largely from the 
hearings conducted by the McClellan 
Committee in 1957, which unearthed 
hundreds of examples of abuse and 
misappropriation by union leaders 
of funds collected from dues-paying, 
rank-and-file union members—in 
the form of transactions never dis- 
closed to union members or the 
public.” 

The Western Conference of 
Teamsters, for example, which was 
the subject of much of the commit- 
tee’s inquiries, was headed by Frank 
Brewster, whose testimony at the 
hearings played a direct part in con- 
vincing Congress of the need for 
meaningful financial disclosure 
requirements. More specifically, 
Brewster's position that the Western 
Conference was a “conference” 
rather than a labor union, so that it 
need not report under the Taft- 
Hartley Act, convinced Congress of 
the need for a tougher disclosure 
law. 

Senator Ives: In other words, the rank and file 
of union members are trusting their officials. 


They do not try to hold you down, or do not 
try to bind you; they trust you. 


Brewster: That is true. 


Ives: So it is up to you to live up to that trust, is 
it not? 
Brewster: That is right. 

Ives: One of the things you are supposed to do 
under that trust is to make annual reports to 
the Labor Department, the Secretary of 
Labor. Do you do that? That is under Taft- 
Hartley. 


Brewster: In Western Conference, I don’t 
think I have. 


Ives: Why do you not? I think every segment, 
every layer, has to. 


Brewster: I don’t believe that is so. 
Ives: Are you sure about that? 
Brewster: I have been advised by counsel that 


that isn’t mandatory. I don’t think it is spelled 
out there. 


Ives: Only your international is the one that is 
supposed to file it, is that right? 
Brewster: International, local unions, and joint 


councils. 


Ives: I think what is occurring here in this 
testimony we are getting shows that we are 
going to have to tighten things up.? 

In fact, the LMRDA did broaden 
the definition of “labor organization” 
in order to include such _ higher 
structural tiers of labor organiza- 
tions as the Western Conference of 
Teamsters. 

Congress was also concerned that 
evasion could occur in the opposite 
direction—that disclosure require- 
ments could be evaded by small 
locals, as well as higher structural 
tiers. Thus, earlier versions of the 
LMRDA which would have ex- 
empted organizations having less 
than 200 members or less than 
$20,000 in gross annual receipts were 
amended to close the “lower-end” 
loophole. As Congressman Quie of 
Minnesota explained to Congress in 
opposition to this exemption: 

. [t]his exemption actually will be an 
important loophole through which the Johnny 
Dio paper locals could escape reporting 
financial transactions .... An exemption based 
on the size of a local will no doubt stimulate 
unscrupulous union officials to divide labor 
organizations in order to circumvent any dis- 
closure of their financial transactions . . . 5 

Congressman Quie offered 
examples from the McClellan 
Hearings involving the claim of the 
20,000-member Local 134 of the 
IBEW to know nothing whatever 
about its 200-member “coin machine 
division”; involving the “paper 
locals” set up by Johnny Dio of the 
UAW to fix an election; and 
involving discoveries by the Retail 


Clerks Union, after placing certain 
locals in trusteeship that the locals 
had no books, records, membership 
lists, and “in fact no indication of the 
existence of a union at all.” The 
exemption for smaller locals was 
therefore eliminated. 

Thus, in enacting the financial 
disclosure requirements of the 
LMRDA, Congress was aware of the 
potential for evasion through 
“creative” use of organizational 
structures, and attempted to head off 
such frustrations of its purpose. As 
will be shown, however, the lessons 
of the McClellan Hearings appear to 
have been forgotten under the 
similar requirements of Florida’s 
labor relations laws. 


Experience under Florida’s 
PERA 

When the 1974 Florida Legislature 
enacted Part II of Chapter 447, F.S. 
(the “Public Employment Relations 
Act” or “PERA”),’ a “registration” 
section was included which required 
each registering union to disclose its 
finances “in such detail as may be 
necessary accurately to disclose its 
financial condition and operations.” 
The statute prohibited unions who 
had not registered as required from 
utilizing statutory processes to 
represent public employees, and 
called upon the Public Employees 
Relations Commission (“PERC”) to 
enforce the prohibition by adopting 
rules to particularize disclosure 
requirements, and by seeking 
injunctions against unions who 
attempted to represent employees 
without having satisfied the 
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registration requirements.® 

PERC initially appeared to make 
inquiry into union registration 
documents of a type designed to 
prevent circumvention of disclosure 
requirements. In IBEW Local 1550 v. 
City of Ocala,’ the Commission was 
faced with a petition by IBEW 
“Local 1550." This entity’s 
registration materials indicated that 
it had no officers, fees, dues 
structure, or bylaws and indeed no 
finances. “Local 1550” explained its 
situation by stating that it would not 
have members, officers, bylaws, 
dues, etc., unless it were certified as 
the bargaining representative in an 
appropriate unit. But what was Local 
1550? PERC found that it was most 
likely “nothing more than a ‘paper 
local’ — a record-keeping 
designation by the international 
organization of a sub-unit it proposes 
to organize sometime in the 
indefinite future if and when it is 
successful in a _ representation 
election.” (Emphasis in original.) 

PERC found that the international 


union appeared to be “the real party 
in interest,” and held that, 


Where, as appears to be the case here, an 
international organization has attempted to 
register a local organization which does not 
exist, the purposes of the registration 
requirements are totally frustrated. The 
Commission cannot permit such frustration of 
a legislative purpose.'® 

Notably, the documents filed in 
City of Ocala appeared to be 
“accurate” on their face — yet to 
register the entity described by those 
documents would, according to 
PERC, have allowed frustrations of 
the statutory purpose. 

Unfortunately, six weeks after 
City of Ocala, PERC ruled that the 
City of Fort Pierce had unfairly 
“perpetrated” a “surprise” upon 
Teamsters Local 769 by raising the 
issue of improper registration at a 
representation hearing without 
having included the issue in_ its 
prehearing statement. PERC noted 
that Teamsters Local 769 did not 
have to file financial information 
regarding the Southern Conference 
of Teamsters under PERA. Finally, it 
held that even if the Teamsters’ 
registration had been defective 
during the representation 
proceedings, it would be 


“impractical” to dismiss the 
Teamster petition." 

In Pasco County District School 
Board,'? and again in Pinellas County 
Data Processing Employees, 
AFSCME," the Commission noted 
that it had failed to act on the unions’ 
applications for renewal of 
registration within the 90 days 
required by the licensing procedure 
of the Administrative Proceure Act, 
F.S. §120.60(2), and held that, due to 
its own failure, the applications for 
renewal would be granted without 
considering the applications on their 
merits. 

In IAFF Local 2668 v. Town of 
Orange Park,'* the Commission held 
that the employer lacked standing to 
challenge the Commission’s order 
approving the union’s registration, 
and further revealed that, because 
registration issues were now treated 
by PERC in separate proceedings, an 
employer could no longer challenge 
registration defects by “collateral 
attack’’ in representation 
proceedings. 

Finally, in Teamsters Local 991 v. 
Leon County, PERC held that its 
consideration of a union’s 
registration application was a 
“ministerial” act. By this, PERC 
explained, it meant that it would 
notify the union of any errors or 
omissions that were “apparent” on 
the face of a document in order to al- 
low correction, but it would no longer 
longer consider “whether there are 
any false statements” in the 
registration documents. Alleged 
falsehoods in an application for 
registration could only be remedied 
in “an appropriate judicial forum.”' 

PERC’s treatment of the 
registration issue resulted in a 
number of reversals by the courts of 
appeal, in which registration was 
found to have been properly 
challenged by motions to dismiss at 
various stages of the representation 
process.'® The court reversals made 
plain that PERC owed a “duty of 
fairness” to the public employer, as 
the representative of the citizens and 
taxpayers, and that in enforcing 
registration requirements it was 
“incumbent” on PERC to take action 
when it was given or acquired notice 
of registration deficiencies.” 

After the first such reversal, PERC 
succeeded in having PERA amended 
so that the process of registering 
labor organizations was specifically 
made subject to the “licensing” 
provisions of the Administrative 


74 THE FLORIDA BAR JOURNAL/JANUARY 1982 


Procedure Act. PERC now 
apparently takes the position that the 
court reversals have been superseded 
since they arose prior to the 1979 
effective date of the “licensing” 
amendment. However, PERC in fact 
treated registration as covered by the 
APA even before the 1979 statutory 
amendments, on the theory that the 
APA licensing provision (§120.60) 
was generally applicable despite the 
lack of any specific reference to the 
section in PERA.'® In at least one 
“licensing” case which PERC 
expressly decided pursuant to the 
APA licensing procedures, the court’s 
dismissal decision stated that the 
registration issue was properly raised 
in a representation case.!9 

Thus, the 1979 amendment 
codifying existing practice may not 
render the court reversals 
meaningless. 


The now “cloudy” goldfish bowl 


Nevertheless, PERC now relies on 
the APA “licensing” procedure to 
justify its “ministerial” inquiry into 
union financial disclosure 
documents. Having determined in 
Teamsters Local 769 v. Boynton 
Beach®® that neither public 
employers nor anyone else for that 
matter are substantially affected 
parties entitled to notice of 
registration/licensing proceedings, 
PERC now performs its “ministerial” 
review of the application without 
notice to any other parties. When an 
employer is faced with a union 
representation petition and alleges 
deficiencies in the union’s 
registration status, PERC precludes 
inquiry on the theory that the 
registration order is an unappealed 
final order “immune from judicial 
review’ and therefore immune from 
“collateral attack” in a representation 
proceeding.?! 

As it now stands, if anyone brings 
alleged registration deficiencies to 
PERC’s attention, PERC will 
(internally and administratively) 
“investigate” the registration 
application (i.e., the form itself), but 
“only to the extent required to 
determine whether the information 
required by law has been 
submitted.”22 PERC appears to have 
lost concern for identifying the real 
party in interest which may be 
behind a registration application. 
Moreover, as we have seen, although 
PERA requires that the information 
furnished at least be “accurate,” 
PERC interprets the APA to prohibit 


it even from considering alleged 
“falsehoods” in the filings. Section 
120.60 may seem to have become 
itself a “license” for PERC not to 
require realistic disclosure. 


The arguments on registration 
“licensing” 


The standard union line is that the 
requirement of disclosure has never 
been anything more than a legal 
technicality anyway, and PERC has 
appeared to agree.2> The unions 
argue that employees themselves 
have not historically asked to inspect 
union registration files before casting 
ballots in representation elections, 
and therefore obviously “don’t care” 
about the union’s finances; or that, if 
a union submits registration 
documents in which it fails to 
disclose the specifics of its financial 
dealings, the legislative purpose is 
nevertheless satisfied, because an 
employee can then vote for or against 
the union based upon the union’s 
reluctance to disclose: its finances 
fully. As Frank Brewster told Senator 
Ives in 1959, the rank-and-file 
employees “trust” the Teamster and 
other union bosses. If employees 
don’t demand disclosure, why should 
the government? 

For one thing, individual 
employees do not have the 
wherewithal to effect meaningful 
disclosure. In 1976, a dissident group 
of Teamster members who were 
interested in meaningful disclosure 
issued a report in which they 
summarized their difficult research 
task as follows: 

[B]ecause the government requires only very 
sketchy information...from unions, and 
because unions can easily distort or conceal 
facts when filing their annual reports, the 
information contained in this Report is no 
more complete or accurate than the 


underlying reports filed by the Teamsters 
Union... . 


The principal obstacle encountered when 
compiling the information in this Report was 
the fact that the Teamsters Union is splintered 
into many hundreds of organizational 
entities... 


No working Teamster could have undertaken 
such a task himself . . . .%4 


But while there are many 
responses to the unions’ arguments, 
perhaps the most fundamental is this: 
the rationale of the unions ignores the 
purposes of the registration 
requirements. 


Admittedly, one purpose of 


PERA’s registration requirements 
was to ensure that “the information 
required of employee organizations 
under the statute...be available to 
interested parties during and 
preceding the election.”2> However, 
this is not the sole purpose of the 
registration requirements. The 
legislative declaration of the purpose 
behind all of Chapter 447, Part II, is, 
inter alia, “to protect the public.”26 
Another little-recognized purpose 
of the registration requirements is to 
protect “legitimate employee 
organizations” from “unscrupulous 
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or ‘fly-by-night’ organizations which 
could cause irreparable injury to the 
reputation of all organizations.”27 


It is now widely accepted that the 
statutory processes of PERA are, 
above all else, inherently political. 
Even private sector labor 
organizations “affect the public 
interest and are charged with a 
public use.”** But once a union is 
certified as exclusive bargaining 
representative in the public sector, 
the union becomes entitled to a host 
of statutory procedures and 
protections in its role as “most 


* COMMERCE, DEPT. OF 

ENVIRONMENTAL 
REGULATION, DEPT. OF 

« ETHICS, COMMISSION ON 

GENERAL SERVICES, 
DEPT. OF 

¢ HEALTH & REHABILITATIVE 
SERVICES, DEPT. OF 

« HOSPITAL COST CONTAIN- 
MENT BOARD 
INSURANCE, DEPT. OF 
LEGAL AFFAIRS, DEPT. OF 
REVENUE, DEPT. OF 
STATE, DEPT. OF 
PROFESSIONAL REGULATION, 
DEPT. OF 
Accountancy « Architecture + 
Barbers « Chiropractic Examiners « 
Construction Industry * Cosme- 
tology Dentistry Electrical Con- 
tractors Funeral Directors Land- 
scape Architects Massage Medical 
Examiners ¢ Naturopathic 
Examiners « Nursing « Nursing 
Home Administrators + Opticians « 
Optometry « Osteopathic Medical 
Examiners Pharmacy Pilot 
Commissioners Podiatry Profes- 
sional Engineers « Real Estate « 
Veterinarian Medicine « 


With FALR, subscribers receive a biweekly service in 24 regular issues a 


year, featuring: 


ADMINISTRATIVE ORDERS. Complete text of final orders of numerous 


Florida administrative agencies. 


DESCRIPTIVE HEADNOTES. Issues and holdings contained in headnotes 


to administrative orders. 


COMPREHENSIVE INDEXES. Administrative orders indexed by agency 
and subject matter with each issue. Cumulative indexes semi-annually. 
APA AMENDMENTS. Annual review of legislation amending and/or 
affecting Chapter 120, F.S., the Administrative Procedure Act. 
TEMPORARY AND PERMANENT BINDERS for storage and ease of 


handling. 


GUARANTEED REFUND. Should you ever decide to cancel your sub- 
scription for any reason, we will refund any unused portion of the sub- 


scription price. 


FLORIDA ADMINISTRATIVE LAW REPORTS 


24 months (48) issues $572 


Name 


|, N Post Office Box 4284 


12 months (24) issues $286 (tax included) 


1327 North Adams Street 


Tallahassee, Florida 32303 
(904) 222-3171 


Mailing Address 


Shipping Address 


City 


o Bill me 


Payment attached 
by the professionals of the Florida Law Weekly 


State Zip 
0 Please send a sample 


THE FLORIDA BAR JOURNAL/JANUARY 1982 75 


Pats 
or: 
e 


ADMINISTRATIVE LAW 


favored lobbyist,” and this process 
is unquestionably political.2% Put 
simply, Chapter 447, Part II, gives 
certified unions powers which go to 
the heart of the governance of public 
affairs. Allowing the legislative intent 
behind financial disclosure to go 
thwarted is out of touch with 
Florida’s “goldfish bowl” approach 
to government, and Florida’s 
championship of the public’s “right 
to know.” 

Another major reason to enforce 
PERA’s_ disclosure requirements 
relates to the Florida constitutional 
prohibition against public employee 
strikes. PERA provides for the 
assessment of fines and damages 
against the union which violates the 
constitutional no-strike prohibition. 
But what is “the union”? 

Consider the fact that where a 
strike occurs, PERC puts the burden 
on the public employer to prove the 
existence of an agency relationship in 
order to find the union liable.* 
Where does the employer look to 
find the “principal” as to which 
individuals who participate in a 
strike may be “agents”? The certified 
(ergo, the registered) organizational 
entity is, statutorily, the “exclusive” 
bargaining representative. Is_ it 
necessarily the principal and hence 
the entity fiancially liable for the 
strike? At a minimum, the failure to 
require meaningful disclosure may 
assist a multi-million dollar “real 
party in interest” (where such is not 
the registered entity) in escaping 
liability. A real effort to enforce the 
registration requirements would do 
much to prevent, or at least make 
more difficult, the potential for 
evasion of responsibility for strikes 
which occur. 

Is meaningful disclosure still 
necessary today? 


The Police Benevolent Association 
(“PBA”) has itself had at least one of 
its acknowledged locals found 
responsible for engaging in an 
unlawful strike.*! Is the purpose of 
the registration requirements being 
fulfilled where a so-called local 
entity, which is represented by the 
PBA’s general counsel, financed by 
PBA money which is “loaned” to the 
local entity to enable it to organize, 


and run by PBA-paid officials and 
employees out of an office with a 
PBA address, uses aname which does 
not reflect even PBA “affiliation” and 
registers specifically claiming no 
PBA or other affiliation?®? Who 
would be liable should such an entity 
engage in a strike? 

Consider the practices of 
AFSCME, one of the largest public 
sector unions. It has engaged in the 
practice of establishing locals 
coextensive with a_petitioned-for 
bargaining unit, and registering such 
locals prior to certification, similar to 
the method attempted by the IBEW 
in City of Ocala, supra. At least one 
such registration application (with a 
fiancial statement consisting entirely 
of zeros) contained the notation: 

No dues are to be collected until such time as 
the organization has been certified by the 
Public Employees Relations Commission. 
Until then, the organization intends to exist on 


donations of its members and the services and 
support provided by the International.** 


Under PERC’s present practice, 
such “disclosure” by these “paper 
locals” would appear sufficient to 
obtain a registration “license.” 

Meanwhile, financial information 
provided by another of AFSCME’s 
organizational structures—that of 
“councils” —is not substantially more 
complete. A registration in the name 
of “Florida State Employees Council 
No. 79, AFSCME,” on file with 
PERC, contains a financial statement 
for the year 1978 reflecting at the end 
of the reporting period $285 in total 
assets and liabilities. At the same 
time, the financial statement 
identifies cash receipts for 1978 of 
$804,692 (all of which is designated 
as “dues”) and cash disbursements in 
an equal amount. Of these total cash 
disbursements, about one-third was 
identified only as “per capita tax” 
(meaning the money was handed 
over to AFSCME’s national 
organization) and two-thirds only as 
“for other purposes.” 


An explanatory note in the re- 
gistration document reveals that “all 
funds received in excess of 
international union per capita taxes 
are assigned and remitted to the 
International Union for use in the 
AFSCME campaign to organize 
Florida State Employees.” 


No doubt, employees deciding 
how to vote in an election for 
representation by AFSCME Council 
No. 79 may be interested in knowing 
that all of their dues dollar is simply 
handed over to the national 


76 THE FLORIDA BAR JOURNAL/JANUARY 1982 


organization. But is the public 
adequately protected, and is the 
legislative mandate that a union 
provide sufficient financial 
information “accurately to disclose 
its financial condition and 


operations” satisfied where a Florida 
union is required to disclose its 
finances simply hands over all its 
money, for use in Florida, to a 
national organization which does not 
have to register under PERA? 


What of PERC’s “license”? 


In City of Boynton Beach, supra, 
PERC rested its conclusion that it 
was not authorized to conduct an 
investigation beneath the surface of 
registration applications squarely on 
F.S. §120.62, and the fact that 
“Section 447.305, Florida 
Statutes...contains no explicit 
authorization for agency investiga- 
tion of registration license 
applications, much less a delineation 
of the scope of any such 
investigation.” 

Of course, in the very same case, 
PERC decided that “we have the 
authority to investigate allegations” 
of noncompliance. It is apparent that 
the only real question is the scope of 
PERC’s investigatory authority. Is it, 
as PERC claims, limited to a purely 
ministerial function? Is the statute 
really devoid of any indication of the 
scope of PERC’s _ investigatory 
authority? 

Florida Statutes §447.305(5) re- 
quires unions to keep accurate 
accounts of their incomes and 
expenses “which accounts shall 
be open for inspection at all 
reasonable times by any mem- 
ber of the organization or by the 
Commission” (emphasis added). 
This reference to inspection by 
PERC raises a substantial question as 
to why the legislature provided for 
such “‘inspection’’ by the 
Commission if it did not intend the 
Commission to utilize it. In this 
author’s opinion, PERC’s position 
that it has only a “ministerial” duty 
and that the Commission is barred by 
§120.62 from “investigating” the 
registration applications, relying as it 
does on the purported absence of any 
legislative indication of the proper 
scope of such a PERC investigation, 
cannot be reconciled with F.S. 


§447.305(5). 


Conclusion 


In the Commission’s own words: 
It is the statutory duty of the Commission, not 


of a public employer or of a competing 
employee organization, to determine whether 
an applicant for a registration license has 
complied with the requirements of Section 
447.305.%4 

But is PERC fulfilling this 
responsibility? And, if not, should 
public employers be precluded from 
attempting to require PERC to do so 
on the ground they are not affected 
or have no legitimate interest in a 
union’s registration status? 

Oné reason not highly publicized 
which justifies not leaving this role to 
public employers is that one need not 
look far to find examples of unions 
making “sweetheart” deals with 
employers, including public 
employers. Such joint betrayal of 
the trust of employees (and the 
public trust) was one of the most 
frequently found problems 
unearthed by the McClellan 
Hearings which resulted. in the 
passage of the LMRDA. 

For this reason alone, public 
employers should not be entrusted 
with the responsibility to enforce 
union disclosural requirements. But 
more fundamentally, public 
employers and public employees 
should not have to do the 
Commission’s job for it. 

The statute specifically requires 
that financial disclosure be sufficient 
to accurately disclose a union’s 
operations, and grants PERC the 
power to prescribe by rule the 
categories into which finances must 
be broken down for disclosure 
purposes.** The statute goes on to 
require accurate accounts to be kept 
and grants the Commission access to 
the union’s financial records for the 
purpose of “inspection.”°7 PERC is 
empowered to adopt whatever rules 
and regulations it deems necessary to 
carry out the provisions of PERA,** 
specifically including the power to 
issue subpoenas for, and compel the 
production of, records and other 
evidence “to accomplish the 
objectives” of PERA.*® 

In the fact of these broad grants of 
authority, PERC’s position that it is 
prohibited by F.S. §120.62 from 
investigating beyond the surface of a 
registration document is something 
less than iron clad. PERC, like the 
rank-and-file Teamsters of 1953, may 
“trust” the unions. But F.S. §120.60 
should not be allowed to become a 
“license” for unions to frustrate the 
purpose of financial disclosure. 0 


199 U.S.C. §401 et seq. 
2See the 18-volume TRANSCRIPT OF 


HEARINGS BEFORE THE SELECT COMMITTEE ON 
IMPROPER ACTIVITIES IN THE LABOR OR MAN- 
AGEMENT FIELD (or “McClellan Hearings”) and 
the Final Report of the Committee, 85th and 
86th Congresses, published by the U.S. Gov't 
Printing Office, Washington, 1957-1960. 

3McClellan Hearings, supra, page 1049. 

4The broader definition, arrived at jointly 
between Barry Goldwater and John Kennedy, 
was designed to address specifically the large 
loophole evidenced in part by Brewster’s testi- 
mony regarding the Western Conference of 
Teamsters. See Congressional Record, Sen- 
ate—April 23, 1959, page 5847, reprinted in 
LEGISLATIVE HistoRY OF THE LABOR MANAGE- 
MENT REPORTING AND DiscLosureE Act oF 1959, 
published by the National Labor Relations 
Board, Washington, 1959, Volume 2, page 

5Congressional Record, House—August 
11, 1959, page 14222, reprinted in LEGISLATIVE 
History oF THE LMRDA, supra, at 1595. 

SLEGISLATIVE HistoRY OF THE LMRDA, 
supra, at 1595. 

7Chapter 74-100, Laws of Florida, 1974. 

8Fia. Stat. §447.305 (1975). 

94 FPER para. 4272 (PERC 1978). 

©The Commission went on to point out that 
an international union had at least two alterna- 
tives: (1) to establish a viable local organization 
prior to filing a representation petition, and 
register such viable local organization; or (2) 
to register itself and petition for an election in 
its own name, and if successful in proving 
majority status and becoming certified as the 
employees bargaining representative, there- 
after set up a local organization and petition 
for an amendment to the certification. 

"Teamsters Local Union No. 769 v. City of 
Ft. Pierce, 4 FPER para 4308 (PERC 1978). 

125 FPER para. 10091 (PERC 1979). 

'SPERC Case No. OR-782-0033 (April 10, 
1979). 

45 FPER para. 10207 (PERC 1979). 

156 FPER para. 11013 (PERC 1979). 

‘Bay County Bd. of Cty. Comm’rs v. 
PERC :& Teamsters Local #991, 365 So.2d 767 
(Fla. Ist D.C.A. 1978); North Brevard County 
Hospital District v. PERC, 392 So.2d 556 (Fla. 
Ist D.C.A. 1980); City of Ocoee v. Local 2057, 
IAFF, 389 So.2d 296 (Fla. 5th D.C.A. 1980). 

17365 So.2d 767, at 769. 

'8See, for example, Pasco County School 
Board, 5 FPER para. 10091 (PERC 1979), and 
Pinellas County Data Processing Control 
Board, 5 FPER para. 10156 (PERC 1979). 

'9In Pinellas County Data Processing 
Control Board v. PERC, Case No. 00-13, the 
First District Court of Appeal reviewed a 
PERC order which had granted a §120.60 re- 
gistration “license” based on PERC’s own fail- 
ure to act on the license within 90 days. The 
employer appealed PERC’s registration order, 
and PERC moved to dismiss the appeal on the 
ground the employer had no standing. In an 
unpublished order dated March 7, 1980, the 
court granted PERC’s motion, but stated 
specifically that the employer “could raise the 
improper registration issue by means of a 
Motion to Dismiss when a Petition for Repre- 
sentation is filed.” The fact that the order on 
appeal specifically relied on §120.60 did not 
appear to have any impact on the court’s ruling 
that the issue was litigable in the context of a 
representation proceeding. 

2°7 FPER para. 12181 (PERC 1981). 

Local 218) TED 
Gadsden County, 7 FPER para. 12122 (PERC 
1981). 

22Teamsters Local 769 v. Boynton Beach, 7 
FPER para. 12181 (PERC 1981). 


23 See footnote 4 of the decision in Teamsters 
769, 7 FPER para. 12181 (PERC 1981). 

24From the Foreword to TEAMSTER DE- 
MOCRACY AND FINANCIAL RESPONSIBILITY, 
P.R.O.D., Inc., 1976. 

>>Bay County v. PERC & Teamsters Local 
#991, 365 So.2d 767 (Fla. Ist D.C.A. 1979). 

26F La. Stat. §447.201. 

24CoMMITTEE NOTES AND CRITIQUES ON THE 
ProposeD PuBLic EMPLOYMENT RELATIONS ACT, 
Co.LecTIVE BARGAINING IN PuBLic EmMpPLoy- 
MENT, a study report of the Committee on 
Labor and Industry, State of Florida House of 
Representatives, Tallahassee, September 
1970, page 47. 

Stat. §447.01(i). 

29What other lobby can require public offi- 
cials to listen to its arguments, much less re- 
quire them to negotiate toward a binding 
agreement? What other lobby can effectively 
prevent public officials from taking action in 
the absence of either 1) the lobby agreeing to 
the contemplated action, or 2) the exhaustion 
of lengthy statutory impasse resolution 
procedures? 

City of Homestead v. Dade County PBA, 
7 FPER para. 12347 (1981). 

%2 See Pinellas County Public Employee Re- 
lations Commission, Case No. RC-81-002. 

Registration materials submitted by 
“Pinellas County Data Processing AFSCME, 
Employees Local #” filed with the State of 
Florida Public Employees Commission in 
December, 1978. 

34In Re Teamsters Local 769, 7 FPER para. 
12128 (PERC 1981). 

Don Gillette of Teamsters Local 769 in 
Miami (the same Teamsters local which ap- 
pears to have been involved in more PERC 
registration cases than nearly any other) was 
reportedly convicted in 1970 of taking payoffs 
from employers in return for employers not 
having to live up to their union contracts. See 
TEAMSTER DEMOCRACY AND FINANCIAL RESPON- 
sIBILITY, fn. 24, supra, page 139. 

36F La. Stat. §447.305(2). 

Stat. §447.305(5). 

38FLa. Stat. §447.207(1). 

Stat. §447.207(2). 
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FAMILY LAW 


Bankruptcy: Support 
and maintenance in 
competition with 
property settlements 


By C. Edwin Rude, Jr. 


Your client was divorced six 
months ago and ably represented by 
you in the negotiation of a settlement 
agreement dividing the assets of the 
parties providing for the 
payment of alimony and _ child 
support to her. Her ex-husband, 
however, has filed a_ voluntary 
petition for relief under Chapter 7 of 
the Bankruptcy Code.’ She is 
naturally concerned about the 
Chapter 7 petition and has asked you 
to do whatever is necessary to 
protect those benefits provided in 
the marital settlement agreement. 
Fortunately, you have sufficient time 
in which to prepare for the §341 
meeting? and the deadline for filing 
complaints to determine discharge- 
ability of debts has not yet expired.* 

One approach at this point might 
be to refer your client to a lawyer 
specializing in bankruptcy or at least 
to associate counsel who specializes 
in bankruptcy. Whatever you do, 
your first concerns should be with 
§523(a) of the Bankruptcy Code, 
specifically §523(a)(5), which reads 


as follows: 


Section 523. Exceptions to discharge. 

(a) A discharge under Section 727, 1141, or 
1328(b) of this Title does not discharge an 
individual debtor from any debt. 


(5) To a spouse, former spouse or child of 
the debtor for alimony to, maintenance for, or 
support of such spouse of child, in connection 
with a separation agreement, divorce decree, 
or property settlement agreement, but not to 
the extent that - 


(A) Such debt is assigned to another entity, 
voluntarily, by operation of law, or otherwise; 
or 


(B) Such debt includes a_ liability 
designated as alimony, maintenance, or 
support, unless such liability is actually in the 
nature of alimony, maintenance, or support; 

In unusual circumstances, you may 
also be interested in the provisions of 
§523(a) (2), which are as follows: 


(2) for obtaining money property, services, 
or an extension, renewal, or refinance of 
credit, by - 


(A) False pretenses, a false representation, 
or actual fraud, other than a_ statement 
respecting the debtors or an insider’s financial 
condition; or 

(B) use of a statement in writing - 

(i) that is materially false; 

(ii) respecting the debtor’s or an insider’s 
financial condition; 

(iii) on which the creditor to whom the 
debtor is liable for obtaining such money, 
property, services, or credit reasonably relied; 
and 

(iv) that the debtor caused to be made or 
published with intent to deceive:4 

The above reference to the 
Bankruptcy refers to _ its 
substantive discharge provisions. As 
one might expect, there are 
distinctions which may be applied 
concerning the marital discharge 
exceptions. You need to be aware of 
these distinctions. 


Policy considerations 


You are faced immediately with 
competing policy considerations. 
Specifically, one of the primary 
purposes of the Bankruptcy Code is 
to “relieve the honest debtor from the 
weight of oppressive indebtedness 
and permit him to start afresh, free 
from the obligations and 
responsibilities consequent upon 
business misfortunes.”> This policy in 
favor of a fresh start, in many 
instances, collides head-on with the 
needs of a spouse or former spouse 
and possibly for children of the 
parties for maintenance and support. 
The legislative and judicial views of 
the marital discharge exception 
indicate that the nondebtor spouse 
and the children have need for 
continued maintenance and support. 
This need is seen to outweigh the 
debtor’s need for a fresh start. 


Intent of the parties 
The majority of 


litigation 


concerning the marital discharge 
exception in the Bankruptcy Code is 
centered around determining the 
intent of the parties—deciding what 
the parties have actually agreed upon 
concerning support payments and 
property divisions. If the settlement 
agreement has been carefully 
drafted to represent accurately the 
intent of the parties, there should be 
no problem in applying the 
Bankruptcy Code provisions to the 
agreement. If the settlement was an 
attempt to take maximum advantage 
of income tax benefits, disguised asa 
property settlement rather than 
alimony or vice versa, there will 
probably be no resolution short of 
the Bankruptcy Court’s determina- 
tion of the nature and substance of 
the agreement and the intent of the 
parties to that agreement. Where 
sections of a setthement agreement 
appear to seek a final and complete 
settlement of the parties’ interest in 
their property, the agreement will 
probably be interpreted by the 
courts representing an_ asset 
division. Within this framework, the 
courts have formulated standards 
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of bankruptcy and marriage and family law. 
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Davidson College in 1965 and his J.D. degree 
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second-year law student at Florida State 
University. 
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Frumkes, chairman. 
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which, although not conclusive, are 
persuasive in delineating asset divi- 
sions from awards of maintenance or 
support. 

Factors upon which the courts rely 
to make such a determination are: (1) 
whether payments terminate upon 
the death or remarriage of the 
dependent spouse—payments 
terminating upon such contingencies 
indicate the need is ended or has 
been assumed by another and are, 
therefore, in the nature of support 
payments; (2) whether payments are 
contingent upon the future earning 
ability of the parties—such payments 
being characterized as _ support 
payments; (3) whether payments are 
periodic or in gross-lump payments 
indicating property division; and (4) 
whether such payments are 
designated as payments for 
particular purposes, such as medical 
care, education, mortgage, and the 
like—such payments being 
considered payments for mainte- 
nance or support. 

The factors contained in the four- 

prong test above are certainly 
persuasive for consideration but 
should not be considered as absolute 
determinants of the characterization 
of the obligation in bankruptcy.’ The 
court in Remondino v. Remondino, 
106 P.2d 437 (1940) summed it up 
nicely: 
If, upon a_ consideration of the entire 
transaction the court determines that the 
purpose (of the economic award at the time of 
the dissolution or separation) is to guarantee 
the economic safety of the (obligee party) by 
the (obligor party) then his discharge does not 
affect his liability under the judgement. 


Some tax implications 


A Florida State University Law 
Review article: “Income Tax - 
Property Settlement in Divorce - An 
Unsettled Area Of Law” (Volume 6, 
at page 175) considered the tax 
implications of distribution of 
marital property and alimony 
payments. Again, the intent of the 
parties was seen as crucial in 
considering the tax implications. 

The court, in determining whether 
an obligation will be discharged, will 
consider whether a property division 
was intended by the parties as 
expressed in the marital agreement. 
Factors indicating that a property 
division was intended are: (1) no 
mention of alimony during the 
proceedings and no separate 
provision for alimony in an 
agreement; (2) a state statute clearly 
vesting the wife with rights in her 


husband’s property; (3) a statement 
of assets and liabilities of the parties 
showing an approximately equal 
distribution of property to each 
party; (4) some indication that 
payments are not to terminate on the 
death or remarriage of the wife; and 
(5) a lump sum payable shortly after 
the divorce decree is granted. 

If the court determines that the 
intent of the parties, as indicated by 
the marital agreement, to 
provide alimony, the debt should not 
be discharged in bankruptcy 
proceedings. Factors indicating that 
alimony was intended and should not 
be discharged in bankruptcy are: (1) 
mention of alimony during the 
proceedings or a statement that a 
property division is “in lieu of 
alimony”; (2) a state statute either 
giving the wife no rights in her 
husband’s property or allowing the 
court, at its discretion, to vest the 
wife with such rights; (3) a statement 
of assets and liabilities showing all 
the wife’s property returned to her, 
plus an amount from the husband’s 
property; (4) some indication that 
payments are to terminate on the 
death or remarriage of the wife; and 


Fiorida Bar Journal 
Tallahassee, Florida 32301 


Name 


The new 1981 Florida Bar 
DIRECTORY 


Need another copy of The Florida Bar Journal Directory issue 
(Sept. 1981) for your secretary’s use? Extra copies are available 
for Bar members and governmental agencies, $7.50 plus 4% sales 
tax (if applicable). Copies for nonBar members,$15 plus 4% sales 
tax (if not applicable please include your tax exemption number). 


Order yours today by using the coupon below: 


(5) payments made over either a 
specified or indeterminate period.® 


State versus federal control 


While dissolution of marriage 
proceedings are within the exclusive 
control of the state courts, 
bankruptcy proceedings are entirely 
under the jurisdiction of federal 
courts and within the control of 
Congress. Although the right to 
discharge in bankruptcy “does not 
rise to the same constitutional level” 
as the right of access to courts to 
dissolve a marriage,'® the bankruptcy 
court does not look to state law to 
determine whether debts are truly in 
the nature of alimony. To the 
contrary, these decisions are made 
using bankruptcy law considera- 
tions, and it must be remembered 
that under bankruptcy law 
considerations, the notion of a “fresh 
start” is at the heart of the court’s 
decision. The bankruptcy court is 
considered to be a court of equity, 
and it will not easily find a third party 
debt nondischargeable, therefore 
depriving the debtor of a “fresh 
start." 

The bankruptcy court’s analysis of 


Address 


City 


Pleasesend me ____ 


State 


O) Enclosed is my check payable to The Florida Bar for $ 


copy(ies) directory issue. 


THE FLORIDA BAR JOURNAL/JANUARY 1982 79 


= 
: 
: 
a 
Lad 
os 
= 
& 
wi 
: 


FAMILY LAW 


the settlement agreement you 
negotiate for your client will 
determine whether an obligation, 
such as attorneys’ fees or payments 
on a second mortgage, will be 
discharged. Designation by state 
courts of awards and of classification 
of debts—labeling them particularly 
as alimony, maintenance or 
support—is not binding on _ the 
bankruptcy court in determining the 
dischargeability of those items. 
However, the court can definitely 
look to the state law to determine the 
purpose of those payments and the 
intent of the parties in providing for 
those payments.!” 


Assignment and attorneys’ fees 


Section 523(a)(5)(A) renders 
dischargeable debts for alimony, 
maintenance or support which are 
assigned to another entity, 
voluntarily, by operation of law or 
otherwise. This provision is intended 
to cover situations such as that of a 
spouse receiving welfare payments 
from a governmental agency who, 
voluntarily or by operation of law, 
assigns a debt for support and 
maintenance to that governmental 
agency. However, this provision has 
been extended to apply to attorneys’ 
fees and medical costs.!* Courts have 
interpreted the questions of the 
dischargeability of attorneys’ fees 
under the new Code, but the results 
seem to be fairly well split. 

The view that attorneys’ fees 
should not be discharged in 
bankruptcy comes from interpreting 
the assignment section of the 
discharge exemption saying that, in 


effect, an award of attorneys’ fees to 
counsel for a spouse is an assignment 
of a right of that spouse to attorneys’ 
fees to counsel and_ therefore, 
because of that assignment, is 
dischargeable.'4 The U.S. District 
Court for the Northern District of 
Illinois in a recent opinion’ was able 
to find only four cases which have 
dealt with this issue since the passage 
of the new Bankruptcy Code. 

Those cases were evenly split, with 
the Western District of New York 
and the Eastern District of Tennessee 
finding attorneys’ fees dischargeable 
and the Western District of 
Oklahoma and the Northern District 
of Illinois finding them  nondis- 
chargeable.'® Although there is no 
guarantee that the new Eleventh 
Circuit Court of Appeals will follow 
the trend established by the Fifth 
Circuit Court of Appeals, the Fifth 
Circuit, in the case of In re 
Nunnally,'7 found attorneys’ fees 
nondischargeable as a liability for 
“alimony due or to become due, or 
for maintenance or support of wife 
or child.” 

Interestingly enough, the cases 
finding attorneys’ fees nondischarge- 
able appear to be contrary to the 
legislative history of §523(a)(5) in 
that the history of this section 
indicates: 

This language (§523(a)(5))...will apply to 
make dischargeable only alimony, 
maintenance, or support owed directly to a 
spouse or dependent. H.R. Report No. 95-595, 
95th Cong., Ist Sess. 364 (1977), U.S. Code 
Cong. and Admin. News 1978, pp. 5787, 6320. 


It would appear that Congress, in 
creating the exception from 
discharge, was attempting to avoid, 
as much as possible, the potential for 
conflict between a debtor’s “fresh 
start” and the needs of the spouse and 
children for support. This writer 
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would question the Fifth Circuit’s 
holding of nondischargeability of 
attorneys’ fees in situations where 
such fees were awarded to a spouse 
or to counsel for a spouse in an 
attempt to avoid the inequitable 
diminution of the estate received by 
a spouse as a result of a property 
settlement agreement or final 
judgment of dissolution of marriage 
as opposed to a determination of 
need on the part of that spouse for 
suit money including attorneys’ fees 
and an ability by the other spouse to 
meet that need as a form of support 
and maintenance to or for the benefit 
of the receiving spouse. 


It is suggested that each provision of 
a proposed marital settlement agree- 
ment be strictly analyzed so as to apply 
that language to the allegations con- 
tained in the petition or counterpeti- 
tion for dissolution of marriage. 
Naturally, the exception to nondis- 
chargeability of attorneys’ fees pay- 
able to a spouse’s counsel may be 
avoided by structuring the agreement 
to provide that the attorneys’ fees are 
paid directly to the spouse who, pur- 
suant to prior agreement with coun- 
sel, is obligated for the payment of 
attorneys’ fees. 

Alternatively, an agreement could 
simply provide that payment of 
attorneys’ fees to a spouse’s attorney 
be considered as additional support 
or in lieu of additional support for 
that spouse. However, there are 
those who are concerned that too 
formalistic an approach to the 
wording of a dissolution judgment or 
marital settlement agreement 
might result in considerable inequity 
in that the ultimate test is whether the 
obligation is actually one in the 
nature of alimony, maintenance or 
support or whether it merely 
facilitates a property settlement.!8 

Two excellent approaches to 
interpretation of §523(a)(5) which 
have been set forth are the “four 
corners’ approach and the 
“economic effect” approach. 


The four corners approach 


The four corners approach gener- 
ally analyzes a dissolution judgment 
or a settlement agreement as an 
ordinary contract. General rules of 
contract interpretation are applied in 
determining whether a_ particular 
obligation was intended to be one for 
spousal support. When the 


instrument in question is ambiguous 
the purpose behind the 
have 


as to 


particular payment, courts 


tended to find that a support 
obligation was intended when the 
form of the payments more closely 
approximated a normal support 
arrangement rather than a lump sum 
property settlement. 

Using the four corners approach, 
overly restrictive wording of a di- 
vorce judgment could lead to drastic 
and inequitable results; for instance, 
application of the parole evidence 
rule to bar admission of evidence 
beyond the four corners of the 
agreement.'9 In the Southern District 
of Florida, Bankruptcy Judge 
Thomas C. Britton applied the parole 
evidence rule in the case of In re 
Cook, 13 BR 189 (So. Dist. Fla. 1981). 
There, Mrs. Cook, (the debtor) had 
entered into an agreement whereby 
her spouse would convey his interest 
in the marital home to her, and she 
would assume the mortgage 
payments. She also agreed to accept 
responsibility for some 15 joint debts 
of the parties. Mr. Cook conveyed his 
interest in the house, and Mrs. Cook 
remained current on mortgage and 
utility payments. However, she did 
not remain current on approximately 
$8,860 of the joint debts, and by 
initiating a proceeding in 
bankruptcy, Mrs. Cook attempted to 
discharge her obligations not only to 
her creditors, but to her ex-husband 
as well. Mr. Cook, suspecting false 
pretenses or false representation by 
Mrs. Cook, utilized the provisions of 
§523(a)(2)(A) in seeking a determi- 
nation that the joint debts were not 
dischargeable. 

Judge Britton rejected parole 
testimony on the grounds that it 
sought to vary or add to the terms of 
an unambiguous writing. Judge 
Britton found that the plaintiff (Mr. 
Cook) had failed to carry his burden 
of showing something more than a 
mere promise to be executed in the 
future. The judge did, however, 
allow Mr. Cook to pursue his efforts 
in state court to set aside the 
conveyance of his interest in the 
home to Mrs. Cook, the home being 
exempt property and occupied by 
Mrs. Cook and her children and not 
property of the debtor estate. 

Judge Britton wisely deflected the 
determination of the propriety of the 
wife’s actions by finding: 


The discharge of the wife’s obligation would 
not, as I see it, necessarily preclude Judge 
Barad, before whom the state matter is 
pending, from finding a basis to avoid the 
transfer of the house. I do not intend by 
anything said here to invade his province with 
respect to that issue. (at p. 191) 


The economic effect approach 


The economic effect approach has 
been used by the Tenth Circuit in 
Nitz v. Nitz.®° This approach may be 
used if the court is unable to 
determine the purpose of _ the 
obligation from the face of the 
document. If the spouse’s means of 
support would have been inadequate 
without the provision of the judgment 
that the other spouse pay those 
obligations, the court would find the 
debt to be one for support and not 
discharged in bankruptcy. The 
danger here, of course, is that 
support obligations may be created 
by the court when there was no intent 
by the parties for the obligation to be 
in the nature of support. The careful 
attorney will avoid this potential 
danger with attention to detail in 
drafting marital settlement 
agreements. 

This writer is inclined to agree with 
the author of “Section 523(a) (5): The 
New Exception”! that where the 
record is incomplete, ambiguous or 
contradictory, the economic effect 
approach may appeal to some 
bankruptcy courts. Using this 
approach, a presumption might be 
raised that a payment was intended 


to be one for support if the debtor's 
spouse was in need of support at the 
time of divorce. This presumption 
that the intent was for payment in the 
nature of support would be strength- 
ened if there had been efforts by the 
debtor’s spouse to modify an agree- 
ment or judgment to increase the 
amount of support provided by that 
agreement or judgment prior to the 
initiation of relief proceedings by a 
debtor in bankruptcy. 

The author of “Section 523(a) (5): 
The New Exception” concludes, in 
discussion of the four corners 
approach and the economic effect 
approach that: 


While bankruptcy courts are not bound by 
labels which the divorce courts or the parties 
ascribe to a liability, certain designations will 
be of undoubted appropriative value. If a 
divorce decree is to provide for support or a 
property settlement agreement is to provide 
for contractual alimony, the instrument 
imposing the obligation should: (1) clearly 
reflect this purpose; (2) recite the obligation as 
being nondischargeable in bankruptcy; (3) 
describe the obligation as having been based 
upon the recipient’s spouse unemployable 
nature or disparate income; (4) recite the 
obligation after a declaration that all marital 
property and liabilities have been divided, and 
after a declaration that the obligation is being 
awarded in lieu of granting additional 
property in kind; (5) describe the obligation as 
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being taxable to the recipient spouse; (6) if 
payable in installments, recite the obligation to 
be terminable upon the death or remarriage of 
the recipient spouse; and (7) if practicable, 
secure the obligation with the recorded lien on 
the payor spouse’s share of the . . . estate. 


Mortgage payments and 
dischargeability 


An interesting example of a 
justifiable (and equitable) 
combination of the four corners 
approach and the economic effect 
approach is the case of In re Henry.* 
Bankruptcy Judge George L. 
Proctor stayed within the four 
corners of the separation agreement 
entered into by the parties with the 
exception that he reviewed pleadings 
in the action for dissolution that were 
filed subsequent to the separation 
agreement. Judge Proctor found a 
support obligation within the four 
corners of the separation agreement 
in which counsel for the parties had 
failed (intentionally or uninten- 
tionally) to specify the obligation as 
one of support. Judge Proctor found 
that the obligation of the debtor 
spouse to pay mortgage payments on 
a former marital home of the parties 
was an indebtedness in the nature of 
“alimony, maintenance or support” 
and excepted from discharge under 
§523(a)(5) of the Bankruptcy Code. 

In Henry, there were specific 
provisions in the settlement 
agreement for child support to be 
paid to the debtor's spouse, and the 


debtor’s spouse had waived her claim 


to alimony. However, not only did 
the debtor convey his interest in the 
marital home to his former spouse, he 
also agreed to make mortgage 
payments on the marital home, 
which payments were to be made 
directly to the court with 
nonpayment being punishable by 
contempt. The court noted that the 
debtor had, apparently unsuccess- 
fully, petitioned the state court for 
modification of his obligation to pay 
child support and second mortgage 
payments. 

Additional cases for comparison 
are the cases of In re Thompson, In re 
Frey, In re Mineer and In _ re 
Demkow, where bankruptcy judges 
in the States of Kentucky, Indiana, 
Colorado, and Ohio dealt with 
similar situations involving the 


dischargeability of an obligation to a 
debtor’s spouse to make all or a 
portion of mortgage payments on a 
residence of the former spouse.” In 
the Mineer case, a Colorado 


bankruptcy judge considered the 
case of Poolman v. Poolman, 289 
F.2d 332 (8th Cir. 1961), as did Judge 
Proctor in Henry. Poolman, in 
pertinent part, and as quoted by 
Judge Proctor, indicated that: 


It is safe to say that the obligation to maintain 
and support a family includes the obligation to 
keep a roof over their heads. It is obvious that 
that is what the bankrupt undertook to do 
when he agreed to keep up the installment 
payments on the trust deed upon the home in 
which his divorced wife and children were to 
live. That the obligation has become unduly 
burdensome cannot be considered in 
determining the legal effect of his discharge. 
(at page 335). 

The Colorado bankruptcy judge 
considered the Poolman case and 
evidenced the knowledge of other 
courts having considered the 
Poolman “roof over their heads” 
position as being an important factor 
in determining whether an obligation 
was intended to be in the nature of 
support but found other factors in the 
Mineer case to compel him to reach 
an opposite conclusion. In Mineer, 
the decree required child support of 
$270 per month, and the plaintiff (the 
debtor’s former spouse) was 
authorized to claim the three 
children as her dependents for 
income tax purposes. Unrebutted 
testimony at trial was that child 
support was set at a lower than 
customary figure to ensure that the 
defendant (debtor) did not pay more 
than half of the total support of the 
children in any tax year and that the 
taxing status was one of the most 
bargained matters in the agreement. 

The court opined that, if the 
second mortgage payments were to 
be considered as additional child 
support, that the intent of the parties, 
as evidenced by the expressed 
language in the decree regarding the 
exemptions, would be frustrated. 
The decree also provided for 
alimony in the amount of $1 per year. 
In Mineer, the bankruptcy judge 
appears to have justifiably gone 
beyond the four corners approach 
and received evidence that both 
spouses were earning very nearly the 
same annual salary. The court 
concluded that the debtor’s payment 
of the second mortgage did not 
represent an attempt to balance 
incomes, that it was to distribute 
equally the obligation for marital 
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debts, and the debtor’s promise to 
pay the second mortgage loan was 
simply part of the property settle- 
ment and, therefore, dischargeable. 

A review of Henry and Mineer 
indicates that in both instances, the 
court stayed pretty much within the 
“four corners approach,” venturing 
out only to review other pleadings in 
the case as to Henry and ascertaining 
the reason for the nominal alimony 
payment in Mineer. Although the 
judges reached opposite results, it is 
clear that they are both proper 
decisions. 


If in doubt, what do | do? 


If fraud is suspected in the induce- 
ment by virtue of false representa- 
tions made by a spouse, for example, 
a financial statement which was relied 
upon in advising a client and relied 
upon by the client in accepting a set- 
tlement agreement, then you may 
want to consider §523(a) (2). Section 
523(a)(2) should be especially con- 
sidered when the debtor spouse ob- 
tained money, property or services 
by virtue of: (1) false pretenses, a 
false representation or actual fraud; 
or (2) use of a statement in writing 
when that financial statement is 
materially false, respecting the 
debtor spouse’s financial condition, 
the nondebtor spouse to obtain sup- 
port monies, property or services 
reasonably relied on that financial 
statement, and the debtor spouse 
filed the financial statement with 
intent to deceive. 

The bar dates for filing complaints 
to determine dischargeability of 
debts warrant careful attention and 
§523(a)(2)(A) and (B) should be con- 
sidered a determination of nondis- 
chargeability and a judgment as to 
nondischargeability are desired. This 
procedure should be considered for 
determining damages suffered due 
to reliance in negotiating a property 
settlement due to the fact that 
§523(c) will discharge the debtor 
from a debt specified in §§523(a) (2), 
(4), or (6), absent the initiation of an 
adversary proceeding” pursuant to 
the Rules of Bankruptcy Procedure. 

If the language or structure in the 
agreement leaves doubt as to the in- 
tent of the parties, whether as to the 
agreement in its entirety or as to a 
provision of the agreement, the best 
course of action is to initiate a proceed- 
ing to determine the dischargeability 
of the obligation prior to any bar dates. 
To do otherwise may result in learn- 
ing that later action for contempt or 


for enforcement of a marital 
settlement agreement is defeated by 
virtue of the affirmative defense of 
discharge in bankruptcy raised at a 
point in time when relief afforded by 
the Bankruptcy Code and Rules of 
Bankruptcy Procedure can no longer 
be sought or obtained. 

An example of the §$523(a) (2) type 
of action is referenced above in the 
discussion of In re Cook.® The 
majority if not all of the other cases 
cited herein are a result of the 
prudent attorney who, unsure as to 
the intent of the parties and as to the 
language of their agreement, 
initiated an adversary proceeding to 
determine the nature of the 
obligations contained in the 
agreement and the dischargeability 
or nondischargeability of those 
obligations. An interesting example 
of yet another novel use of §523(a) (2) 
is contained in the October 1981 
Bankrupcy Law Letter?’ and 
deserves repetition: 


“The Dishonest Debtor and the Promise to 
Marry” 


In a somewhat unusual fact situation 
reported in Maurice S. Turner, 7 BCD 1119 
(N.D. Ga. 1981), the creditor sought a 
determination of nondischargeability under 
Section 523 on the basis that sums had been 
obtained from the creditor by false pretenses 
or a false representation. The false 
representation was that that debtor intended 
to marry the creditor. 

The creditor did not seek specific perform- 
ance of the promise, apparently being satisfied 
that a determination of dischargeability would 
be sufficient. The debtor’s defense was that 
the promise was unenforceable since the 
debtor was married at the time the alleged 
promise was made and a promise to marry in 
such circumstances was against public policy 
and unenforceable. The debtor argued that 
since the promisee could not reasonably rely 
on such an unenforceable promise, there was 
no fraud. The debtor also argued that the 
Code should be liberally construed in favor of 
giving the debtor a fresh start. 

Tort Liability. Denying the motion of the 
debtor for summary judgment, Bankruptcy 
Judge William L. Norton, Jr., found the 
prevailing view to be that one who 
fraudulently misrepresents himself as 
intending to perform an agreement is subject 
to liability in tort whether the agreement is 
enforceable or not. Courts have generally 
found that fraud must be predicated upon a 
fact existing at the time the promise was made 
and not on a promise with respect to a future 
event. But an exception does exist when at the 
time the promise is made the promisor does 
not have the intention to perform the promised 
act. 

Thus, in Judge Norton’s view, as a matter of 
law a breach of a promise to marry made by a 
party who is already married at the time of the 
promise may be the basis of actual fraud in the 
context of Section 523(a)(2)(A). 

Comment: Although the view of the 
bankruptcy court generally is that the Code 
should be liberally construed in favor of giving 


the debtor a fresh start, the fresh-start doctrine 
apparently applies to a lesser extent where the 
court believes it is dealing with a less than 
candid or honest debtor. The extent to which 
the court will apply the fresh-start doctrine is 
discussed not only in Turner but also in 
Rebecca A. Wilson, 7 BCD 1071 (M.D. Tenn. 
1981)... . 

Wilson also contains a discussion of the 
measure of damages to be imposed in 
dischargeability cases and appears to support 
the view that a lost benefit of the bargain 
should be the standard utilized in determining 
damages. 


In light of Wilson, surely the 
“creditor” in Turner would be less 
than candid or honest in pursuing 
damages based on the “lost benefit of 
the bargain”!o 


BR refers to Bankruptcy Reporter published 
by West. BCD refers to Bankruptcy Court 
Decisions published by Corporate Reorgani- 
zation Reports.CBC refers to Collier Bank- 
ruptcy Cases published by Matthew Bender. 
All parallel citations found in Shepards Bank- 
ruptcy Citations are listed. 


'Chapters 7, 11 and 13 of the New Bank- 
ruptcy Code all provide for nondischarge- 
ability of payments for support and main- 
tenance for spouse and children of a debtor. 

2Formally known as the First Meeting of 
Creditors and presided over by the bank- 
ruptcy judge. Under the new Bankruptcy 
Code, §341, meetings are presided over by the 
bankruptcy clerk or the trustee appointed in 
the case and the presiding official varies from 
district to district. 

3Complaint to determine dischargeability 
of debts. If you are in doubt as to the nature of 
the obligation and therefore in doubt as to the 
dischargeability of the obligation you should 
initiate your complaint as an adversary pro- 
ceeding prior to the bar date fixed for filing 
complaints to determine dischargeability of 
debts. 

4See §523(c) of the Bankruptcy Code (il 
U.S.C. §523(c)). If you are of the view that 
§523(a)(2), (4) or (6) has been violated, you 
must file a complaint to determine discharge- 
ability of debts and seek a determination of 
that question or pursuant to §523(c) the debtor 
shall be discharged from that debt. 

5Local Loan Company v. Hunt, 292 U.S. 
234, 244 (1934). See also The Marital Discharge 
Exception: Section 17(a)(7) Bankruptcy Dis- 
charge, 52 INb. L. Jru. 471 (1977). 

652 Inp. L. 471, 474 (1977). 

719 JouRNAL OF FaMiLy Law 1, 20, 21 (1980- 
81). But see Sloan v. Mitchell, 28 Cal. App. 3d 
47, 104 Cal. Rep. 418 (1972) and 43 Tenn. L. 
Rev. 0.242. 

5See note 6, citing In re Ritter, 79 F.2d 524 
(2d Cir. 1935). 

996 F.S.U. L. Rev. 175 at page 184 (Winter, 
1978). 

See Note 7, at page 5. 

"Id. at page 24. 

'2 COLLIER ON BANKRUPTCY, 15 Edition, Sec- 
tion 523.15 at page 108. See also, In re Allen, 4 
BR 617, 6 BCD 576, 2 CBC 2d 589, (E.D. Tenn. 
1980), and In re Garrison, 5 BR 256, 6 BCD 689, 
2 CBC 2d 1110 (E.D. Mich. 1980). 

'3In re Allen, supra, at Note 12. 

4 See also, In re Wells, 8 BR 189, 7 BCD 272 
(N.D. Ill. 1981); In re Knabe, 7 BCD 185, 3 
CBC 2d 634, (S.D. Ind. 1980); In re Crawford, 


8 BR 552, 7 BCD 275 (D. Kansas 1981). 

15F amity Law Reporter 2707 (Richards v. 
Loncar, 8/7/81). 

16 See In The Matter of Spong, 3 BR 619, 6 
BCD 604, 1 CBC 2d 1104, (W.D. N.Y. 1980); In 
re Allen, 4 BR 617, 6 BCD 576, 2 CBC 2d 589, 
(E.D. Tenn. 1980): In re Bell, 5 BR 653 (W.D. 
Okla. 1980); and Belikant v. Ricter, 5 BR 404, 
6 BCD 758, (N.D. Ill. 1980). 

17506 F.2d 1024 (5th Cir. 1975). 

'8 See October, 1980 Tex. B. Jr. at 875, and 
footnote 44 cited therein. 

'9Td. See also Chin v. Chin, 4 BCD 924, 18 
CBC 737 (N.D. Cal. 1978). 

20568 F.2d 148 (10th Cir. 1977). 

21 See Note 18, supra, at page 876. 

22See Note 17, supra, at page 877. See also 
page 880, where the author suggests that the 
dissolution court may be reluctant to use steps 
number 4, 5, and 6. 

235 BR 342, 2 CBC 2d 726, (M.D. Fla. 1980). 

24See Thompson, 13 BR 830 (W.D. Ky. 
1981); Frey, 13 BR 12 (S.D. Ind. 1981); Mineer, 
11 BR 663 (Dis. Colo. 1981); and Demcow, 8 
BR 554 (N.D. Ohio 1981). 

25 See Rule 701, et. seq. Rules of Bankruptcy 
Procedure. Note also that many of the Federal 
Rules of Civil Procedure are available to you in 
the context of an adversary proceed- 
ing. 

26 In re Cook, 13 BR 189 (S.D. Fla. 1981). 

27 Bankruptcy Law Letter, Volume 1, Num- 
ber 10, October 1981 at page 6. 


aving money 
these days 


is difficult for most 
everyone. But there is a 
plan guaranteed to build 
your savings. Even for 
those who can’t seem to 
ever save a cent. Buying 
U.S. Savings Bonds 
through the Payroll 
Savings Plan. 

The amount you’d 
like to save is taken out 
automatically. When you 
accumulate the purchase 
price, you get a Bond. A 
$50 Bond costs only $25. 
Or a $100 Bond costs 
only $50. Whatever the 
amount, you'll double 
your money if you hold 
the Bond to maturity. 


Take 
‘stockx. 

in America. 


THE FLORIDA BAR JOURNAL/JANUARY 1982 83 


ate 


BOOKS 


Legal Theorists 


H.L.A. Hart, by Neil MacCormick, Stan- 
ford University Press, Stanford, 
California, 1981. 

Lawrence Friedman, Stanford 
University’s champion of legal educa- 
tion reform, likens the legal profession to 
an amoeba “oozing its way into every 
available nook or cranny.” 

We are strengthening the analogy by 
our growing bent for specialization. Like 
amoebas, we ooze into our specialized 
nooks because they fit, or because the 
environments are right. Like amoebas, 
most of us have no idea why or how our 
snug-fitting nooks came to be. 

But society obviously expects more of 
us than it does of amoebas, and right- 
fully so. We are practitioners in the 
system that holds our human community 
together. We manipulate it, we assert and 
invoke it, we protect it, we mold its 
future. Shouldn’t we, as practitioners, 
also have some understanding of what a 
legal system is all about? We can all 
describe aspects of this judicial 


arrangement. But what of the legal 
system in the generic sense? What are the 
elements of which ail legal systems are 
composed? 

Few of us have given the subject much 
thought. We slept through our law school 
jurisprudence courses (or we didn't take 


them at all), then took our places in the 
legal system, contentedly ignorant of 
how or why human communities 
develop legal systems in the first place. 

Legal theory was a suffering discipline 
until H.L.A. Hart almost single-handedly 
rejuvenated interest in it after World War 
II by putting it in a practical context. It is 
therefore appropriate that he is the first 
subject of a new Stanford University 
Press series entitled Jurists: Profiles in 
Legal Theory. The goal of the series is to 
present “sympathetically critical” studies 
of major contributors to the development 
and application of legal theory. 

“Sympathetically critical” seems to be 
a contradiction in terms, and in fact a 
sympathetic critique is a difficult thing to 
accomplish; its inherent blend of 
objective and subjective analyses is 
bound to be suspect. But author Neil 
MacCormick, a Hart protege and 
noteworthy theorist himself, has in this 
slim volume produced an _ excellent 
model. 


Through his personal and professional 
association with Hart at Oxford in the 
1960’s, MacCormick gained valuable 
insight into his subject’s line of thought 
and the personal background from which 
it evolved. MacCormick shares his 
insight, successfully linking biography 
and explanation. 

The result is an enlightening 
description both of Hart’s emergence as 
one of today’s most respected—and 
controversial—legal philosophers, and of 
the significance of his contributions. 
Most important, MacCormick presents a 
relatively concise description of Hart’s 
model of a civilized legal system. 

Hart is a member of the so-called 
“positivist” school of legal theory. 
(Other “categories” of legal theory 
include the “sociological” school, and the 
schools of “natural law” and “legal 
realism.”) His legal system is composed 
of social rules. These include rules of 
etiquette and manners, games, speech, 
and of course, law. In Hart’s view, laws 
are distinguished from other types of 
rules by the attitudes of the legal system’s 
participants. These attitudes are 
manifested in those who must decide if 
they are obligated to obey a particular 
rule, and in those who may or may not 
feel justified in punishing a violation, as 
opposed to merely disapproving of it. 

Rules establishing obligations and 
duties are described by Hart as 
“primary” rules. Those that declare who 
may enforce primary rules and punish 
violations, how they may be changed, 
and the criteria by which those things 
may be accomplished are called 
“secondary” rules. Hart’s legal system 
functions by interaction of the two. 

This systemic quality of the legal 
system, Hart says, is in part the difference 
between laws and rules of morality. In 
making this distinction, Hart is at odds 
not only with another sizable school of 
legal theorists, but also with a 
purportedly growing segment of the 
population that believes laws should and 
do coincide with morals. To this Hart 
answers that in no society, be it a republic 
or a_ dictatorship, can morals be 
systematically altered in the way laws 
can be amended. Indeed, he says, if laws 
necessarily reflected morals, we would 
be unable to change them—or even to 
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question their wisdom. 

My over-simplified (and _ therefore 
somewhat inaccurate) description of 
Hart’s basic tenets barely touches on the 
ramifications of his scheme. His theories 
are hotly contested by some; in a few 
particulars they are disputed even by his 
devotees, MacCormick among them. But 
no one disputes the leadership and 
scholarship Hart has demonstrated in his 
attempt to map the exclusively human 
territory called The Law. 

Others have plotted very different 
maps of the legal system. With this new 
series, the Stanford Press will give us 
thought-provoking opportunities to con- 
sider where we fit in the legal system. It 
is, I think, an important question for us as 
a profession and as individuals. In this 
respect, Professor Friedman’s analogy 
has a fortunate limit: Amoebas have no 
concern for their place in the scheme of 
things; they don’t really need to know. 

—Reviewed by Stevan Northcutt 
Tampa 


The Child Savers 


The Child Savers: Juvenile Justice Ob- 
served, by Peter S. Prescott, Alfred A. 
Knopf, New York, 1981, $12.95, 244 
pages. 

The juvenile justice system in America 
has been subjected to much criticism. 
Unlike the criminal justice system, it is 
guided by the principle, “best interests of 
the child,” and its wards are often the 
victims of crime, such as in child abuse 
and neglect cases, rather than the per- 
petrators of crime. Still, the public has 
been impressed with tales of nine-year- 
old muggers and the call for harsher sanc- 
tions against juvenile offenders has 
become an increasingly frequent one. 

In The Child Savers, Peter Prescott 
records his layman’s observations of the 
juvenile justice system in New York City. 
Because such proceedings are usually 
closed to the public and press in order to 
protect the minor, Prescott was required 
to negotiate special permission from the 
judges to observe the proceedings. 
Prescott’s profile of such judges, how- 
ever, is far from flattering, as are his por- 
traits of the attorneys, social workers, 
parents and children involved in the 
family court system. 

Prescott concludes that the role of the 
state as “parens patriae,” a type of substi- 
tute parent, is a futile one. He objects toa 
system which allows natural or adoptive 
parents to relegate their “incorrigible” 
children to the court, especially when so 
often the definition of incorrigibility is 
merely that the parents wish to be 
relieved of the responsibility of their 
children. The juvenile justice system is 
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also responsible for allowing a juvenile 
“back on the streets” even though facing 
burglary and deadly assault charges, and 
not allowing the release of a juvenile 
charged with petty shoplifting because 
the parents will not bother to pick up 
their child at the detention center. 

Until the 1960's, a juvenile in court was 
not represented by an attorney because 
the entire proceeding was in “the best 
interests of the child.” Today, however, 
juveniles must be represented and most 
of those in New York City are repre- 
sented by law guardians, comparable to 
public defenders. Although many argue 
that the involvement of attorneys into 
juvenile justice has complicated matters 
by focusing on the child’s “rights,” juve- 
nile proceedings are conducted on an 
informal basis that would shock any 
person unfamiliar with the juvenile 
justice system. 

While the best interest of the child may 
be a laudable philosophy, its efficacy 
depends upon the persons applying it. As 
Prescott observes, the tremendous bulk 
of juvenile proceedings in the system 
blunts reactions to particular situations. 
The attorneys and judges have long since 
become avowed cynics. Prescott quotes 
a social worker who admits that her work 
has made her become a “bigot,” and the 
system itself seems racist and economi- 
cally biased. 

The problem of state involvement in 
the family remains a perplexing one. Yet 
most agree that the state must not grant a 
license to its minors to plunder the other 
citizens. While The Child Savers is not a 
scholarly analysis of this issue, it does 
illuminate the central human problems 
involved in the system of juvenile justice. 

—Reviewed by Ruthann Robson 
Jacksonville 


Shoplifting 

Fairchild Books has just published 
Shoplifting: What You Need to Know 
About the Law—a 225-page detailed 
guide to the complex legal concepts 
governing the rights and liabilities of 
those trying to stop a shoplifting incident. 
The book examines the shoplifting 
problem and the literally catastrophic 
consequences that can result from 
ignorance of the governing rules of law. 


Written by Stanley L. Sklar, judge of 
the Civil Court of the City of New York 
and acting justice of New York State 
Supreme Court, Criminal Division, 
Shoplifting: What You Need to Know 
About the Law provides in-depth 
coverage of: shoplifting’s impact on 
profits; the severe repercussions of false 
arrest laws; methods of deterring shop- 


lifting; how to determine when a custo- 
mer becomes a thief; detaining a shop- 
lifting suspect; when should the retailer 
prosecute; how to handle the courtroom 
appearance; how to avoid punitive 
damages, and more. 

It provides an unofficial “shoplifting 
report form” for the retailer's use in 
determining whether sufficient grounds 
for a shoplifting charge exist. A large 
Appendix sets out individual state stat- 
utes specifically dealing with shoplifting. 

Shoplifting will be helpful to attorneys 
who represent retailers, retail employees, 
or security guard firms, or those who 
prosecute or defend shoplifting suspects. 
The book is priced at $14.50. Orders may 
be placed through Fairchild Books, 7 E 
12th Street, New York, New York 10003. 


Swiss Investment Guide 


If you ever wanted to invest any of 
your assets outside the U.S., then anewly 
published booklet, Switzerland and the 
International Investor, is just about 
“must” reading. While geared to explain- 
ing investment opportunities in Switzer- 
land, this 40-page booklet deals with the 
basic questions you need to ask of any 
country before you invest in it. 

Switzerland and_ the _ International 
Investor is written from the perspective 
of the person who is interested in investi- 
gating investment opportunities abroad. 
You will learn the five key questions to 
ask of any country before considering an 
investment there. 

The booklet covers investment oppor- 
tunities in Switzerland, including: bank 
accounts, common stocks, bonds, real 
estate, and insurance-annuity plans. 

Copies of the book are available upon 
request, and for only an airmail postage 
and handling fee of $5. The publisher, 
Assurex SA, is located at Volkmarstrasse 
10, 8033 Zurich, Switzerland. 


Legal Malpractice 


At the present rate of malpractice 
claims, “the typical lawyer will face be- 
tween two and four malpractice claims 
during his or her career,” according to 
legal malpractice specialist Ronald 
Mallen, co-author of the new second edi- 
tion of Legal Malpractice, a publication 
of West Publishing Company. 

In Legal Malpractice, Mallen and co- 
author Victor B. Levit discuss all areas 
of malpractice exposure and how to pre- 
vent legal malpractice. The work is na- 
tional in scope and is based on reported 
decisions from virtually every jurisdic- 
tion. 

More information on Legal Malprac- 
tice, Second Edition, can be obtained by 


writing to West Publishing Company, 50 
West Kellogg Blvd., P.O. Box 3526, St. 
Paul, MN 55165. 


Mail Order Legal Manual 


Mail Order Legal Manual discusses 
federal and state laws relating to the mail 
order business. It provides information 
concerning FTC and postal regulations 
as well as state-by-state information 
about the specific regulations which 
states have imposed on the mail order 
business. 

The book includes analyses of con- 
sumer protection laws, advertising re- 
strictions, licenses and permits required, 
sales and use taxes, municipal ordinan- 
ces, private restrictions, trade names and 
unfair and deceptive trade practices. 

The 300-page looseleaf book and 
binder are available for $45 from Oasis 
Press, P.O. Box 6836, Oakland, CA 94603. 


Local Government Law 


Callaghan & Company has published 
Local Government Law, the first two vol- 
umes of a projected five-volume treatise 
designed as a problem-solving reference 
for attorneys. This comprehensive trea- 
tise, by C. Dallas Sands, late professor of 
law at the University of Alabama, and 
Michael E. Libonati, professor of law at 
Temple University, offers both the attor- 
ney and the practicing municipal admin- 
istrator a functional approach in its dis- 
cussion of both the historical develop- 
ment and the current institutional 
structures of local government. 

The law of American local government 
is spelled out in the modern context of 
governmental jurisdictions, involving 
frequent circumstances of intergovern- 
mental conflict as well as intergovern- 
mental cooperation. 

The first two volumes of Local 
Government Law are now available from 
Callaghan & Company, 3201 Old Glen- 


Expert Testimony 
in 
Criminology-Police Operations 
Security Adininistration 
Jail Management 


Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman's 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
1400 S.W. 2ist Lane 
Boca Raton, FL 33432 
(305) 395-4830 


THE FLORIDA BAR JOURNAL/JANUARY 1982 85 


BOOKS 


view Road, Wilmette, Illinois 60091. 
Orders may also be placed by telephone, 
toll free, at 800-323-1336. 


Professional Advertising 


ANACOM division of the American 
Management Associations published in 
September Building a Successful Pro- 
fessional Practice with Advertising. It 
was written by Irwin Braun, president of 
Braun Advertising—a New York City 
advertising agency. The book has 304 
pages, 50 illustrations and lists for $24.95. 

The book is written for all professionals, 
—lawyers, dentists, accountants, physi- 
cians, architects, psychologists and 
others. It takes the practitioner step-by-: 
step through the entire advertising 
process. Chapters include taking a situa- 
tion analysis, doing-your-own research, 
“positioning” a practice, developing an 
advertising plan and budget, selecting 
media and creating and producing an 
advertising message. A chapter is also 
devoted to how to find and work with 
an advertising agency. 


Environmental Protection 


Shepard’s/McGraw-Hiil announces 
publication of Environmental Protection: 
The Legal Framework, the attorney’s 
complete source book on environmental 
law. Author Frank Skillern, retiring edi- 
tor of Natural Resources Lawyer, analyz- 
es timely environmental issues which 
come to grips with recent controversial 
changes in government policy. 

Environmental Protection explains all 
relevant government programs and regu- 
lations with a minimum of direct quota- 
tions from statutes and cases. It covers 
legal problems surrounding air, noise, 
and water pollution, hazardous and solid 
waste, toxic substances and _ pesticide 
programs, zoning laws and similar efforts 
that federal, state, and local governments 
have erected to insure orderly develop- 
ment of residential, commercial, indus- 


MEDICAL EXPERTS 


BOARD CERTIFIED 
FLORIDA PHYSICIANS 
TO PROVIDE 
CASE EVALUATION 
AND EXPERT TESTIMONY 


FLORIDA MEDICAL EXPERTS 


7800 S.W. 57th AVE. 
SUITE 217 

SOUTH MIAMI, FL 33143 
(305) 661-6316 


trial and recreational areas. 
(Hardbound, approximately 400 
pages, annual supplementation planned. 
1 volume $60 plus $2 postage and hand- 
ling.) Shepard’s/McGraw-Hill, P.O. Box 
1235, Colorado Springs, CO 80901. 


Antitrust and American 
Business Abroad 

Shepard’s/McGraw-Hill announ- 
ces publication of a two-volume revised 
edition of Antitrust and American Busi- 
ness Abroad. 

This revision retains Kingman 
Brewster's analysis of laws and regula- 
tions that remain relevant and adds to 
that the considerable contribution of 
James R. Atwood who has also been im- 
minently involved in antitrust action. 

The book is intended to guide lawyers 
through the maze of foreign litigation 
and includes suggested legal arguments, 
advice on jurisdiction, discovery, and 
remedies, plus an analysis of specific 
business arrangements. 

Atwood and Brewster, Antitrust and 
American Business Abroad (Second 
Edition) hardbound, two volumes, 884 
pages. $120 plus $2 postage and handling. 
For further information contact: Thomas 
M. Conter, Shepard’s/McGraw-Hill, 
P.O. Box 1235, Colorado Springs, CO 
80901. 


Federal Evidence Handbook 

West Publishing Company has an- 
nounced the publication of a single 
volume reference entitled the Handbook 
of Federal Evidence, by Graham. 

This 1150-plus page hardbound 
volume offers the trial judge and trial 
lawyer a complete, single volume ref- 
erence to the Federal Rules of Evidence 
designed specifically for courtroom use. 

Authored by Professor Michael H. 
Graham, of the University of Illinois 
School of Law, the Handbook of Federal 
Evidence presents an analysis of the rules 
of evidence as they are practiced in 
today’s courts. 

For more information, lawyers should 
direct inquiries to West Publishing Com- 
pany, Marketing Department, 50 West 
Kellogg Blvd., St. Paul, MN 55165. 


Defending Physicians and 
Hospitals 


“Defending Physicians and Hospitals: 
A Look at Some New Problems” is the 
title of the Defense Research Institute’s 
recently published monograph for de- 
fense counsel, hospital attorneys, and 
insurance executives, who face hospital 
liability litigation problems. 

The monograph features four major 
articles and highlights defense aspects 


of: “wrongful life” theories and new 
causes of action being pleaded for un- 
wanted births; authority for medical 
treatment—the informed consent doc- 
trine; special problems of the hospital 
emergency room; and a number of tips 
on the selection and preparation of the 
medical expert witness. 

The monograph (70 pps.), complete 
with researched case citations is available 
for an $8 handling fee through: Public 
Relations Dept., Defense Research Insti- 
tute, 1100 West Wells St., Milwaukee, 
WI, 53233. Please mention the publica- 
tion which carried this courtesy message 
to you. 


Child Snatching and 
Legal Remedies 


Child Snatching: The Legal Response 
to the Abduction of Children analyzes 
the problem of parental kidnapping of 
children in the United States during sepa- 
ration and after divorce and examines the 
legal remedies available to parents. 

Written by Sanford N. Katz, the book 
examines in detail the Uniform Child 
Custody Jurisdiction Act, the “most 
important legal deterrent to kidnapping.” 
Cases decided under the Act are 
analyzed, interpreted, and compared 
with one another. 

Child Snatching, priced at $15 for 
members of the ABA Family Law 
Section and $19 for nonmembers, may be 
purchased from the ABA Circulation 
Department, 1155 E. 60th St., Chicago, 
IL 60637. Add $1 handling charge for 
each order. 


Real Estate Financing Alternatives 


New financing techniques for real 
estate that have evolved as a protection 
against inflation are examined in a new 
publication from the American Bar 
Association. 

Financing Real Estate during the infla- 
tignary 80's, published by the ABA 
Section on Real Property, Probate and 
Trust Law, consists of material drawn 
from the May 1981 ABA National Insti- 
tute sponsored by the section. 

It covers the legal format of these 
investment techniques as well as their tax 
implications and other issues. 

The book may be purchased from the 
ABA Circulation Department, 1155 East 
60th Street, Chicago, IL 60037, for $35 
plus a $1 handling charge for each order. 
A price of $25 per copy is offered to 
members of the Real Property Section of 
the ABA. 


Trial Advocacy 


A primer on trial advocacy offering 
practical advice on techniques to im- 
prove the effectiveness of advocates has 
been published by the American Bar 
Association Section of Litigation. 

Trial Notebook provides background 
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on various trial strategies in a manner 
oriented to actual courtroom practice 
rather than abstract theories and class- 
room concepts. The publication is a 
compilation of 26 articles previously 
published in the Trial Notebook column 
of Litigation magazine. The book is 
being presented in response to constant 
demand from bar associations, law 
schools and continuing education pro- 
grams for reprints of the column. 

Trial Notebook is available for $19.50 
($12.50 for law students) plus a $1 handl- 
ing charge, from the ABA Circulation 
Department, 1155 East 60th Street, 
Chicago, IL 60637. 


Florida Construction Law 


Shepard’s/McGraw-Hill announces 
publication of Florida Construction Law 
Manual, written by Larry R. Leiby espe- 
cially for attorneys and construction 
contractors in Florida. 

Florida Construction Law Manual 
explains laws governing the construction 
industry to contractors who have prac- 
tical construction experience but who 
need to know more about the law which 
governs their work, and to attorneys who 
are either developing a construction law 
practice or handling occasional construc- 
tion cases. 

Author Larry Leiby is a graduate of the 
University of Miami School of Law anda 
member of The Florida Bar. 

Leiby, Florida Construction Law 
Manual (Hardbound, edition. 
Annual supplementation planned, | Vol- 
ume $50 plus $1.50 postage and handl- 
ing.) Available from the publisher, P.O. 
Box 1235, Colorado Springs, CO 80901. 


Federal Procedure 


A new practice work for attorneys 
detailing procedure before all federal 
courts and administrative agencies has 
been published by The Lawyers Co- 
operative Publishing Company and the 
Bancroft-Whitney Company. Entitled 
Federal Procedure, Lawyers Edition, it is 
organized alphabetically into 80 chapters 
under familiar procedural and _ topical 
headings. 

Managing Editor Erwin S. Barbre 
describes the new treatise as “unique in 
that it’s the only practice work which 
treats the specialized courts and 
administrative agencies, as well as the 
traditional federal courts.” 

Each text volume of Federal 
Procedure has its own index, designed to 
provide fast entry to the set. In addition, 
there will be a multi-volume General 
Index when the set is completed. The 
completed set will contain approximately 
38 volumes. For information write The 
Lawyers Co-operative Publishing Com- 
pany, Rochester, NY 14603. g 
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THE LAWYER PAPER 


Preaching and practice 
By Leonard Schulte 
Life isn’t fair. 

—Attributed to Jimmy Carter 

B students have known it all along. 
Regardless of what the teacher says, 
flowery writing gets the A’s and 
clear, concise writing gets the B’s—or 
worse. 

I always thought it was my fault. 
After all, when I struggle to fill one 
bluebook and someone else hands 
in three, that someone else must have 
three times as much to say. Right? Up 
until now, only the teacher knew for 
sure. 


The study 


Two researchers recently com- 
pleted a six-year study to determine 
whether English teachers practice 
what they preach. The researchers, 
Rosemary L. Hake of Chicago State 
University and Joseph M. Williams 
of the University of Chicago, took 
some student essays of varying quali- 
ty and rewrote each essay in two 
styles. One style, which the research- 
ers called “nominal,” was full of 
nouns and extensively used the pass- 
ive voice. Other names for this style 
might be “flowery,” “verbose,” or 
just plain “bad.” The other style, 
called “verbal,” was simple, direct, 
and full of active verbs. The latter 
style reflects what modern English 
teachers have been preaching for 
decades. 

The essays were then submitted to 
teachers for grading. Result: in al- 
most all cases, the verbose essays re- 
ceived better grades than the concise 
essays. Teachers generally found the 
wordy essays to be better organized, 
more mature, and better supported 
than the concise essays, even though 
they were identical in content. 


The essays were graded both by 
high school teachers and by college 
teachers. High school teachers gave 
better grades to all of the wordy es- 
says; college teachers apparently 
paid more attention to content. When 
the content of the essays was good, 
college teachers followed their high 
school counterparts in giving higher 
grades to the verbose essays, but 
when the content was bad, college 
teachers ranked the concise essays 
higher than the verbose ones. 


The reason 


Why don't teachers practice what 
they preach? Dr. Williams specu- 
lated on this point in a newspaper 
interview. He suggests that teachers 
assume that flashy, wordy writing 
reflects clear thinking of deep 
thoughts. “It’s the kind of language 
people are used to when they read 
academic and professional journals. 
When they see this kind of difference, 
they think what they’re reading is im- 
portant,” he said. 

Read any good law review articles 
lately? 


The problem 


No academic study is worthwhile, 
it seems, unless it predicts some dire 
consequence or other. In the case of 
this study, the authors say that the 
consequences are already with us. 
“In the languages of law, medicine, 
education, government and_ the 
social sciences, our tongues have be- 
come more voluble; our terms more 
abused; our sentences yet more false 
and florid.” 

All we need is a good dose of 
honesty. 


The solution 


If I may be permitted to indulge in 
some amateur psychology, we are 
faced with a conflict between two 
very different reward-punishment 
systems. As students, we are reward- 
ed by high grades and punished by 
low grades. As professionals, we are 
rewarded when we are persuasive 
and punished when we are unper- 
suasive. The Hake-Williams study 
tells us that as students, we are re- 
warded for flowery writing and 
punished for concise writing. Com- 
mon sense (not to mention every 
commentator on effective writing) 
tells us that as professionals, we are 


rewarded for concise writing and 
punished for flowery writing. The 
difficulty, I think, is that we can 
never totally forget our student days. 
We always think that there is some 
teacher out there who will punish us 
if we are not profound enough. 

If this bit of speculation is correct, 
all we need to do is remember that 
grades don’t matter any more. The 
rewards—and punishments—of the 
so-called real world are far more seri- 
ous than A’s and B’s. 


More criticism 


The Document Design Center is a 
government-funded organization in 
Washington, D.C., that helps agen- 
cies rewrite forms, reports, memo- 
randa, and regulations. Documents 
go in as gobbledygook and come out 
as English prose. Not surprisingly, 
lawyers are the main obstacle of the 
Document Design Center. 

Dr. Janice C. Redish, the director 
of the center, says this about lawyers 
in a New York Times News Service 
story: “We are continuously debating 
with the lawyers about which of the 
‘terms of art’ are really necessary.” 

If I read Dr. Redish correctly, she 
is saying that the lawyers she has to 
deal with insist that all legalese is 
necessary, while she insists that some, 
but not all, legalese can be eliminated 
from government documents. What 
a refreshing attitude this is. 

Her point, with which I agree com- 
pletely, is that the true terms of art 
must be preserved because they 
cannot be replaced, but not every 
bit of legal language is an irreplace- 
able term of art. 

Dr. Redish’s organization has also 
speculated on the cause of bad legal 
writing. The conclusion, unhappily, 
condemns an entire generation of 
lawyers and judges with the state- 
ment that “unclear, jargon-laden 
legal writing is largely the result of 
exposure to poor models.” I suppose 
things would be better if Ernest 
Hemingway had decided to become 
a lawyer instead of a novelist. 

There may be reason for hope, 
though. The center has begun a pro- 
ject to prepare a course to teach law 
students how to write clearly. All 
they need to do now is hire Hake and 
Williams to find out how law profes- 
sors grade. 

Next month: Dictionaries, the care 
and feeding of. 0 
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Pharmacy Practice 
for Trial Lawyers 


By L. Edward Hickmon 


Historically, pharmacists have been spared 
the rigors of litigation common to other areas 
of medicine. A decided trend, however, toward 
increased personal injury and malpractice suits 
as well as administrative and criminal 
proceedings against pharmacists has created a 
need for trial lawyers to be acquainted with 
the intricacies of modern pharmacy practice. 

This new treatise explores the most 
significant and recurrent legal problems facing 
today’s pharmacist: a morass of state and 
federal regulations, quasi-legal standards of 
practice and complex issues surrounding the 
fundamental unit of pharmacy — the 
prescription. 

An extensive bibliography and illustrations 
amplify and expand the text. 


©1981, 269 pages, 6” x 9’, hardbound in brick red Kivar. 
To be supplemented periodically. 


$39.95 


Table of Contents 


The Prescription ¢« Standards of Practice * Drug Product Selection « Drug Action 
and Interaction ¢ United States Pharmacopeia and National Formulary ¢ Food, 
Drug, and Cosmetic Act ¢ Controlled Substances Act of 1970 * Poison Prevention 
Packaging Act of 1970 « Institutional Pharmacy ¢ Third Party Reimbursement 
Administrative Searches of Pharmacies ¢ Bibliography 
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